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WE have ready for publication several 
cases deciding points in the law of bank- 
ing necessary for practical bankers to take 
cognizance of, but the elephantine pro- 
duction of the supreme court on the 
important subject of bank directors’ du- 
ties, is given exclusive domain the pres- 


ent issue, as it furnishes, probably, all 
the summer reading of this character 
that our readers will care to digest dur- 


ing the next two weeks, The precise 
degree of duty which a bank director 
should be bound to perform, looking at 
the question from the practical side, and 
considering the difficulties in the way of 
active management and participation in 
the bank’s affairs by each and every di- 
rector, would furnish a good theme for 
discussion, and we would be glad if in- 
terested readers would avail themselves 
of our columns for this purpose. 


A point which has recently been made 
the subject of discussion in local bank- 
ing circles, relates to the degree of dili- 
gence necessary to be exercised by banks 
in New York city in the matter of for- 
warding for collection to other financial 
centres, checks which they have received 
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on deposit payable out of the city. The 
circumstances causing the discussion 
were these: 


A check on Philadelphia was deposited in a New 
York city bank in the forenoon of a given day. The 
bank held it all that day and forwarded it by mail the 
next morning to its Philadelphia correspondent, but 
it reached Philadelphia too late for collection, as the 
drawee bank had suspended. The practice of the de- 
pos‘tory bank was to mail all large checks shortl 
after receipt, and if this course had been pursued, it 
was stated the check would have reached Philadelphia 
the same night, gone through the next day’s clearings, 
and have been paid. But the check in question bein 
for less than $400, its forwarding was deferred unti! 
the next dav. for the reason given that deposits of 
small checks being numerous, they could not be earlier 
handled. The practice of other banks was said to be 
—some to forward all checks the same day, regard- 
less of amount; others to forward all over $50; others 
all over $400; and one bank’s limit was $600, checks 
under that amount not being forwarded the same day. 


Under this state of affairs, the depos- 
itory bank says it exercised due dili- 
gence; while the depositor, contending 
that all checks should be treated alike, 
thinks the depository bank should have 
forwarded his check earlier, that in the 
course pursued it failed to exercise due 
diligence, and should stand the loss 
arising from the default of the check. 

But it seems to us the question is 
hardly open to discussion, and that the 
case is governed by a settled rule of 
law, defining precisely the degree of 
diligence which must be used in for- 
warding the check for collection. Says 
Daniel, in his latest edition of ‘*‘ Nego- 
tiable Instruments,” (4th May, 1891,) 
at section 1592, on theauthority of many 
cases: 


Where the payee receives the check from the drawer 
in a place distant from the place where the bank on 
which it is drawn is located, it will be sufficient for 
him to forward it by the post to some person at the 
latter place on the next secular day after it is received: 
and then it will be sufficient for the person to whom 
itis thus forwarded to ra it for payment on the 
day after it has reached him by due course of mail. 
This period, which is requisite for the convenient pre- 
sentment of the check by diligent means. must have 
been contemplated by the drawer, and he remains ab- 
solutely liable although the bank might fail ponding 
its duration. Where the party receiving the check re- 
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sides in the country at some distance from the post- 
office, the rule of diligence may not be so exacting as 
in commercial centres. 

And at section 1594: 

As between the indorser and indorsee of a check, 
the same rules which regulate diligence between the 


drawer andthe payee apply—the indorser being re- 
garded as a new drawer, and the indorsee as a new 


payee. 

This rule would lead to the conclu- 
sion that the depository bank, forward- 
ing the check the day after receipt, ex- 
ercised due diligence, unless it could be 
established that banks, who receive on 
deposit commercial paper payable in 
other places, are to be held to a stricter 
degree of diligence in forwarding for 
collection than ordinary indorsees. Re- 
garding this, we know of no rule or au- 
thority so holding, and in the face of 
the settled rule of law, do not think the 
circumstance that it is frequently their 
practice, in the facilitation of business, 
to forward on the very day of receipt, 
binds banks of deposit to exercise such 
increased diligence, where inconvenient 
or undesirable. 


Apropos of the subject of due dili- 
gence in the collection of checks, we 
make bold to quote, in our own interest, 
a communication recently received 
from a New York merchant, re- 
ferring to this subject, and testifying to 
the value of the Journal, in discussing 
questions of this character, not only to 
bankers, but also to merchants. He 
says: 


I continue to be much interested in the Journal. It 
deserves a wider circulation than merely among 
bankers. Many of the questions discu: interest 
merchants who necessarily have much to do with giv- 
ing and receiving checks. The case decided in Phila- 
delphia as reported in June 15 number, that a check 
delayed in the collection by faifure to deposit promptly, 
only four days elapsing between the drawing and pre- 
sentation, could not be collected from the drawer—the 
bank meantime having failed—aprlies the rule re- 
quiring “due dil.gence” more closely than mer- 
chants are accustomed to apply it. It is a warning to 
me not to hold a check over a Y. 

The celebrated Bedell case as decided by the court 
of a also interests the mercantile community 
who are often called u to exchange a check for 
some Cy ey as a favor, and might thus be made 
responsible for a fo: indorsement. I think well of 
the way you have criticised the decision. 


Tue always interesting topic of the 
‘*no protest” slip and its sufficiency as 
an instruction not to protest, will have 
an overhauling in the next issue. No 
decision has yet appeared judicially an- 
nouncing the effect of the slip, and 
there is no uniform custom of bankers 
either to regard or disregard it as an 
instruction. The subject has been here- 
tofore discussed in the Journal, and the 
conclusion reached that the slip is effec- 
tual. The next issue will contain an 
article by the attorney of a leading 
western bank who has investigated the 
question and reached the conclusion 
that the no protest slip cannot safely be 
relied on by a collecting bank and 
should be disregarded. Our own views 
upon the question will also be published. 


A VERY instructive paper by a Ten- 
nessee banker upon the question—how 
to keep the run of a bank—will be found 
elsewhere. It is very important that the 
managing head of every bank should 
have a perfect knowledge of the various 
operations daily conducted, and it isa 
problem how to acquire this knowledge 
without the expenditure of too much 
time and labor, and without intertering 
with the work of the various employees. 
The plan suggested, founded on the ex- 
perience of the writer, is a system of 
daily report tickets or memorandums, 
made out by subordinates having charge 
of the different branches of the business, 
which, taken together, show at a glance 
all the important transactions of a bank 
and the daily changes in its condition. 

This paper will make profitable read- 
ing, not only for bank officers, but for 
directors, as it gives them a system of 
daily reports which, preserved for refer- 
ence in some convenient shape, makes a 
short and easy guide to knowledge of 
current business. 
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DUTIES AND LIABILITIES OF A BANK DIRECTOR. 


[" an address delivered before the con- 

vention of Michigan bankers a year 
ago by a practical and experienced bank 
man* on the subject of bank directors 
and their duties, the writer related the 
following bit of personal experience: 


During the earlier years of the national bank 
system, a firm of individual bankers, in the city 
where I then resided, concluded to organize 
under the charter of a national bank, Having 
all the capital required, they needed the aid of 
outsiders merely to comply with the terms of 
the national bank act as to the requisite number 
of directors, and several gentlemen became 
members of the board, who had barely ten 
shares each required to qualify. The purpose 
of the principal owners was to manage the new 
bank as they had managed its predecessor, and 
directors were superfluous, except where their 
names and votes were essential for legal pur- 
poses. Thus they were called on to choose of- 
ficers, to declare dividends, and to attest state- 
ments of the condition of the bank, They were 
without voice in the management, and were 
practically ignorant of the true condition of the 
institution. The sudden death of the president 
naturally called public attention to the bank, 
and the directors were aroused to the fact that 
they knew nothing of the affairs which they had 
taken oath to ‘diligently and honestly admin- 
ister.” 

During the year only two meetings of the di- 
rectors had been held, one for an election and 
one for dividend. In the life of the bank to that 
date there had been no examination by the 
board of books, papers, discounts or cash, nor 
had any report of the condition of affairs been 
submitted to them by the officers. 

Investigation proved that nearly the entire 
capital of the bank had been loaned on the 
paper of parties of limited responsibility, in- 
dorsed by the president; that such paper was 
57 per cent. of all bills receivable; that the 
whole was for speculations in which the presi- 
dent was interested; that the cashier and assis- 
tant cashier were partners in some of the deals; 
that some of the transactions were flagrant viola- 
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tions of § 5200 of the bank act, limiting liabili- 
ties of one person or firm to one-tenth of the 
capital of the bank, and that the comptroller of 
the currency, whose attention had been called 
to the irregularities by the examiner, had served 
notice demanding immediate change, under 
penalty of cancellation of the charter. 

Fortunately the bank was able to protect it- 
self, and was ultimately carried on through a 
successful career. My experience as one of the 
negligent directors was an education on the 
subject of the duties, powers and liabilities of 
bank directors. 


The supreme court of the United 
States have now decided a case involving 
a feature, the counterpart of that above 
related, namely, a national bank man- 
aged by its president, without super- 
vision or attention from the directors, 
and the principal point in controversy 
being their personal responsibility for in- 
attention and neglect of duty, where the 
president wrecked the bank. While the 
result is a judgment of non-liability, it 
is by a divided court on the narrowest 
margin of plurality, and solely because 
of special circumstances of exoneration 
and excuse, not present in every case of 
the kind. The case, therefore, affords 
a timely suggestion of the danger to di- 
rectors of inattention, and it may be 
profitably reviewed as a matter of edu- 
cation on the subject of the duties and 
liabilities of bank directors. 

A national bank, which has had a 
long and prosperous career, finally 
comes under the control and manage- 
ment of a president, reputed to be hon- 
est and able, who conducts the business 
without any supervision on the part of 
the directors, and who ruins the bank 
by the improper and unlawful loaning 
of its funds. The receiver seeks to hold 
seven directors responsible, alleging 
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their neglect and inattention, Regard- 
ing two directors no defense was inter- 
posed, and the controversy is narrowed 
to the remaining five. As to two of 
these five, the court unanimously—no 
dissenting justice—releases them from 
liability. One had resigned before the 
losses were alleged to have occurred. 
The other, while remaining a director, 
had been granted a leave of absence by 
reason of illness. 

But over the responsibility of the re- 
maining three, holding office during the 
period the losses were occasioned a wide 
difference of opinion is disclosed. Re- 


viewing the salient features of the case, 
it will be instructive to first make prom- 
inent the general rules announced by 
the court, defining the duties of bank 
In the majority opinion it is 


directors. 
said: 


It is perhaps unnecessary to attempt to define 
with precision the degree of care and prudence 
which directors must exercise in the perform- 
ance of their duties. The degree of care re- 
quired depends upon the subject to which it is 
to be applied, and each case has to be deter- 
mined in view of all the circumstances. They 
are not insurers of the fidelity of the agents 
whom they have appointed, who are not their 
agents but the agents of the corporation; and 
they cannot be held responsible for losses re- 
sulting from the wrongful acts or omissions of 
other directors or agents, unless the loss is a 
consequence of their own neglect of duty, either 
for failure to supervise the business with atten- 
tion, or in neglecting to use proper care in the 
appointment of agents. 


And again: 


In any view, the degree of care to which 
these defendants were bound is that which 
ordinarily prudent and diligent men would ex- 
ercise under similar circumstances, and in de- 
termining that,the restrictions of the statute and 
the usages of business should be taken into ac- 
count. What may be negligence in one case 
may not be want of ordinary care in another, 
and the question of negligence is therefore, ul- 
timately, a question of fact, to be determined 
under all the circumstances. The alleged 
liability of the defendants is such that the facts 
must be examined as to each of them. 


And again: 


Without reviewing the various decisions on 
the subject, we hold that directors must exer- 
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cise ordinary care and prudence in the adminis- 
tration of the affairs of a bank, and this in- 
cludes something more than officiating as 
figure-heads. They are entitled under the law 
to commit the banking business, as defined, to 
their duly-authorized officers, but this does not 
absolve them from the duty of reasonable 
supervision, nor ought they to be permitted to 
be shielded from liabitity because of want of 
knowledge of wrong-doing, if that ignorance is 
the result of gross inattention. 

The minority state the general rule of 


duty thus: 


As to the degree of diligence and the extent 
of supervision to be exercised by directors, 
there can be no room for doubt under the au- 
thorities. It is such diligence and supervision 
as the situation and the nature of the business 
require. Their duty is to watch overand guard 
the interests committed to them. In fidelity to 
their oaths and to the obligations they assume 
they must do all that reasonably prudent and 
careful men ought to do for the protection of 
the interests of others entrusted to their charge. 

Having. seen these general rules of 
duty, a fair survey of the facts and the 
opposing deductions of non-liability and 
liability, is as follows: The majority 
view: 

The bank was organized in 1864 and 
was in good credit down to its failure in 
1882—18 years. It had by-laws pro- 
viding for an exchange committee and 
an examination committee of directors, 
but for the last 14 years or more, no 
such committees were appointed, meet- 
ings of directors were infrequent and 
perfunctory, and the long-continued 
practice, known to stockholders and 
creditors, was the entire management of 
the bank by its president. There was 
no resolution authorizing the president 
to transact its business; yet the amend- 
ment to the bank act in 1874 gave the 
power to carry on business through its 
officers—subject to reasonable oversight 
by directors—and the practice of 14 
years conduct by president constituted 
an authorization. The president who 
wrecked the bank by bad loans had 
been in its employ a long time in sub- 
ordinate positions and as cashier, be- 
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came vice-president and acting manager 
on October 3, 1881, six months before 
the failure, and became president on 

January 10, 1882, three months prior. 
- On this latter date, two of the three di- 
rectors sought to be charged first took 
office, while the third had been a direc- 
tor since May, 1881, and was re-elected 
on January to. The reputation of the 
wreck-president was good, and he pos- 
sessed the confidence of his fellow- 
citizens. The vice in the situation lay, 
according to the majority, not in the 
reports of condition nor in the books 
upon their face, but in the unreliability 
of the bills receivable, the product of 
the president’s bad loans, regarding 
which a cursory examination into the 
bank’s assets would not have been: suffi- 
cient to discover. 

Under all these circumstances, the 
majority of the court holds 


1. No negligence in allowing Lee, the presi- 
dent, to remain in charge of the bank; and 

2. No negligence (in view of the well-known 
and long-continued practice of entire manage- 
ment of the bank by president and cashier, 
without meetings or supervision of the directors) 
because the directors, within ninety days 
after their taking office—one holding office a 
little longer but being in bad health—did not at 
once endeavor to change the entire methods of 
business, call meetings of the-board, and make 
exhaustive personal examination and investiga- 
tion into the assets and affairs of the bank— 
thorough examination alone, it being stated, 
being requisite under the circumstances to dis- 
close the maladministration. 


The court points out that this method 
of business—entire management by offi- 
cers without supervision by board— 
should not be countenanced, but it being 
the long-continued method, known and 
acquiesced in by stockholders and cred- 
itors, the new directors, tested by the 
rule of action of ordinarily prudent and 
diligent men, were not negligent in not 
at once departing from the beaten track 
of non-supervision, made for them by 
their predecessors. 


This is a tair miniature of the majority 
view. They announce as a general rule 
that directors must exercise, in the per- 
formance of their duty, that degree of 
care which ordinarily prudent and dili- 
gent men would exercise under similar 
circumstances; that while they are not 
insurers of the fidelity of officers, they 
are more than figure-heads; that while 
they may conduct the business through 
the agency of duly-authorized officers, 
they are under the duty of reasonable 
supervision; but although in the present 
case there was no supervision whatever, 
the directors, under all circumstances— 
considering the short time of their office- 
holding and the long-continued previous 
practice of non-supervision and manage- 
ment by officers alone—tested by the 
rule of duty required by ordinarily pru- 
dent and diligent men placed in the 
same situation, were not to be held 
responsible for non-performance of the 
duties imposed by law upon bank di- 
rectors. 

The minority view refuses to excuse 
the directors from responsibility for 
their non-supervision because of the 
circumstances deemed sufficient by the 
majority. Say they: 

In our opinion the proof is clear and convinc- 
ing that a considerable part of the amount lost 
to the bank, and therefore to its stockholders 
and creditors, could have been saved if they 
had exercised such care in the supervision and 
management of the bank’s business as men of 
ordinary diligence exercise in respect to their 
own business. In fact, those gentlemen, while 
they were directors, had no knowledge what- 
ever of what was being done by Lee in the con- 
duct of the bank. They took his word that all 


was right and gave no attention whatever to the 
management of its business. 


And again: 


The case is one of supine,continuous negligence 
upon the part of the three directors named, in 
the discharge of duties they owed to the bank 
and to those interested init. No usage of a na- 
tional bank, nor any authority to carry on its 
business through executive officers and agents, 
will relieve its directors from the duty imposed 
upon them by law of diligently managing and 
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diligently administering its affairs, and actively 
supervising the conduct of its officers and agents. 
There was here no diligence, no supervision, 
but absolute inaction in respect to the affairs of 
the bank. 

It was said at the bar that if such a rule be 
rigidly applied, a gentleman of property and 
means would hesitate long before accepting the 
position of director in a banking association. 
This could not be the result if gentlemen of that 
class, becoming directors of such institutions, 
would exercise anything like the care and su- 
pervision they or any other prudent, discreet 
persons give to the management of their own 
business. They ought not, by accepting and 
holding the position of directors, give assurance 
to stockholders and depositors, whose interests 
have been committed to their control, that the 
bank is being safely and honestly managed, 
without doing what prudent men of busi- 
ness recognize as essential to make such assur- 
ance of value. A bankingco1poration, publicly 
avowing thatits business was to be wholly ad- 
ministered by executive officers, and that the 
directors would have nothing in fact to do with 
its management, would not long retain the con- 
fidence of stockholders and depositors; a fact 
which, of itself, shows that the abdication by 
directors of their duties and functions not only 
tends to defeat the object for the creation of 
such an institution, but puts in peril the inter- 
ests of stockholders and depositors. 


Comparing the opposing views of the 
two sides of the court to note wherein 
they differ, we see: 

1. A substantial agreement on the abstract 
rule of duty of a bankdirector, namely, the ex- 
ercise of the same degree »f care that an ordina- 


rily prudent and diligent man would exercise 
under similar circumstances. But, 


2. A difference of opinion regarding what 
acts or conduct by a director will fulfil the stan- 
dard of diligence required. 


Say the majority: Not an insurer, 
but more than a figure head, the director 
must exercise reasonable supervision over 
the affairs of the bank. Say the minor- 
ity—its terms are stronger—: The di- 
rector is imposed by law with the duty 
of diligently managing and diligently ad- 
ministering the affairs of the bank and 
actively supervising the conduct of its 
officers and agents. 

Further, the majority say: While a 
method of conducting business through 
officers, without any supervision. should 
not be countenanced, yet where such 
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a method has been long-continued and 
well-known, newly elected directors who 
do not at once change the entire system, 
by holding meetings, and thoroughly 
investigating the bank’s assets and 
affairs, within ninety days after installa- 
tion, are not guilty of negligence. 

The minority, on the contrary, say: 
No usage of a national bank, nor any 
authority to carry on its business 
through executive officers and agents, 
will relieve the director from the duty 
of diligent management and active su- 
pervision, and there being no supervis- 
ion whatever, but absolute inaction, on 
the part of the newly elected directors, 
while the exercise of such care in super- 
vision and management, as men of 
ordinary diligence exercise in respect to 
their own business would have saved a 
considerable amount lost to the bank, 
they are guilty of negligence, and should 
be held responsible, 

Both sides of the court, we see, hold 
the director to the duty of supervision, 
but the language of the minority con- 
templates a more active and diligent su- 
pervision and participation in the bank’s 
affairs on the part of directors and re- 
fuses to excuse a new director for not, 
at the beginning of his career, actively 
supervising, managing and investigating 
the affairs and condition of the bank, 
although his non-action was but a fol- 
lowing of the same easy-going course 
which his predecessors had pursued 
from time immemorial. 

It is plain from this latest decision 
that while the precise duties of a bank 
director are not specifically defined, no 
director is safe who omits all supervis- 
ion, and is content simply to attend, (or 
non-attend, as best serves his conven- 
ience), occasional meetings of the board, 
and act ina pro forma way only. The 
decision should have the effect of arous- 
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ing inquiry into the precise nature of a 
bank director’s duties, so that he may 
know whether what the law requires in 
the matter of time, attention and super- 
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vision is, taking into consideration the 
requirements of his personal business 
and other private affairs, within his 
power to give. 


BRIEF PRACTICAL REFLECTIONS UPON DIRECTORS’ DUTIES. 


S directors are held by law to be 
more than _ figure-heads, and 
charged with the duty of reasonable 
supervision (or as the minority court 
have it, diligent management of bank 
and active supervision of officers) it may 
be well to look at some matters, neces- 
sary of performance in the conduct of 
the affairs of every bank, that we may 
invite,—rather than in the present issue 
thoroughly partake of—discussion as to 
the duties of directors in relation thereto, 
and the practicability of performance. 


MEETINGS OF DIRECTORS. 


Directors are held to the duty of ex- 
ercising reasonable supervision over the 
officers and affairs of the bank. The 
functions of the directors are exercised 
by action as a board. To pertorm their 
duties they must meet frequently. Sug- 
gested inquiry: Tested by the legal rule 
of duty, how often must directors meet 
to exercise the reasonable supervision 
required of them? 


EXAMINATION OF CONDITION. 


This is necessary in the conduct of 
the affairs of every bank. It must be 
known for obvious reasons how the bank 
stands, what are its assets, what its lia- 
bilities, and the nature of each; who 
are its depositors, who its borrowers, 
and the amount of their transactions. 
A series of interesting contributed ar- 
ticles recently appeared in this Journal 
upon the best method of ‘‘ Interior Bank 


Examination” as distinguished from 
‘* Exterior Examination” by public ex- 
aminers, also necessary. The variety of 
suggestions offered, based on the expe- 
rience of the writers, were of great 
practical value. Knowledge of the con- 
dition of a bank is essentially the basis 
upon which its affairs. can alone be 
properly conducted, and it is clearly a 
duty of the directors to ascertain and 
acquire this knowledge. The inquiry 


suggested on this branch of the subject 
is,—In what mannef may the directors 
acquire this knowledge consistently with 


a performance of their duty? To what 
extent can they avail themselves of the 
aid of others in the matter of examina- 
tion, and rely upon the correctness of 
the information reported by _ those 
others? Can they delegate the counting 
of the cash, or the inspection of the 
bills receivable and collateral, to out- 
side experts or to subordinates in the 
bank, as well as the verification of book 
accounts and balances, without any 
personal inspection whatever, merely 
employing and directing others to do it? 
Or must the board or its committee 
personally take a hand in the work? 
And also with regard to all other mat- 
ters necessary to a complete knowledge 
of condition, as, for example, verifica- 
tion of assets in hands of correspondents, 
how far must the directors personally 
act, and how far delegate the work to 
others? And again, how often must 
examination be made? The test we 
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have seen is, what ordinarily prudent 
and diligent men would do under the 
same circumstances, and in arriving at 
a fairly correct knowledge regarding 
the duties and responsibilities of direc- 
tors in the matter of examination and 
ascertainment of condition, the series of 
contributed articles above referred to 
will prove of material aid. 


LOANS AND DISCOUNTS. 


In theory and at common law this is 
an exclusive function of the directors. 
In practice it is not such, and the dis- 
cretion in this regard is more or less 
largely vested in the executive officers. 
How far directors can delegate their 
authority in making loans and discounts 
is one of the most important, as well as 
most difficult, questions in connection 
with the business. The national bank 
act empowers every banking association 
**to exercise by its board of directors or 
duly-authorized officers or agents, sub- 
ject to law, all such incidental powers as 
shall be necessary to carry on the busi- 
ness of banking, by discounting and ne- 
gotiating promissory notes, drafts,” etc, 
etc. Referring to this, in one branch 
of the opinion, the supreme court say 
that this clause gives the corporation 
‘* power to carry on its business through 
its officers” but ‘‘ it does not follow that 
the executive officers’ can ‘‘ control the 
business of the bank absolutely and 
without supervision or that the statute 
furnishes a justification for the pursuit 
of that course.” In another place they 
say there was no violation of law in 
permitting the president of the bank 
**to conduct its business, for he was 
duly authorized to do so under the pro- 
visions of the act. We do not mean 
that this dispensed with reasonable over- 
sight by the directors.” 

From this it is to be inferred the di- 


rectors of national banks may delegate 
to the executive officers a certain degree 
of authority, not specified, in the mak- 
ing of loans, exercising over that, as 
well as over other branches of the busi- 
ness, reasonable oversight and super- 
vision. 

Bearing in mind the practical diffi- 
culties attendant upon a course of busi- 
ness which would require a board of 
directors to pass upon and authorize 
each and every loan or discount, perti- 
nent questions are—how far can direc- 
tors of national, or other banks, dele- 
gate the exercise of the loaning 
function? What supervision or ratifica- 
tion must they exercise? Can exclusive 
control be given to any exchange com- 
mittee of directors, without supervision 
by the entire board? Can the power be 
delegated to the president or other ex- 
ecutive officers, and if so, under what, 
if any, checks or limits; and what is re- 
quired of the board of directors in the 
way of supervision or keeping advised 
of the business so done? 

A general discussion of these ques- 
tions would be not only interesting, but 
of practical value, and would lead to a 
better understanding of the situation, 
and whether legal requirements as to 
the loaning of funds, harmonize with 
common sense, or are impracticable. 


ATTESTATION OF REPORTS. 


Reports of condition are required by 
law from state and national banks. It 
becomes the duty of a certain number 
of the directors to attest the correctness 
of these reports. The reports of national 
banks must be attested by three direct- 
ors and must be transmitted to the 
comptroller within five days after receipt 
of his requisition for the same. What 
is the duty required of the directors in 
respect to verification? They cannot be 
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expected to leave their business and con- 
duct an immediate searching examina- 
tion as to correctness. On the theory 
that their duties as to general examina- 
tion have been fulfilled, and that they 
are in possession of general knowledge 
of the bank’s condition, how far, if at 
all, will the attesting directors be com- 
pelled, in the performance of their dutv, 
to compare the statement with the books 
and accounts from which it is taken, and 
to verify each item? In this regard, can 
they rely on the aid of their subordinates, 
and assuming the statement to be cor- 
rectly prepared and to represent the true 
condition of the bank, merely attest 
without personal verification? These are 
interesting questions, and their discus- 
sion would be beneficial. 


PRACTICABILITY OF PERFORMANCE 
BY DIRECTORS. 


Mention has been above made of some 
of the matters necessary of performance, 
regarding which directors have certain 
duties not precisely defined. A question 
of much importance to many bank di- 
rectors is whether the law does not re- 
quire of them regarding the affairs and 
management of the bank, more than 
they can well perform. True, in busi- 
ness understanding the director may 
fulfil expectations, but if loss occurs, 
his responsibility is not measured by the 
understanding and expectation of busi- 
ness men, but by legal requirements. 

Concerning the legal rule of duty, the 


standard of diligence set by the minority 
court seems too high from a business 
point of view. According to their doc- 
trine, the directors must actively manage 
and diligently supervise the bank’s busi- 
ness. This is what the director, as an 
individual, would do if he was the owner 
of a private bank, and for the expendi- 
ture of his time and effort received the 
entire profits. But considering the fact 
that the director receives no compensa- 
tion, that he has his own separate busi- 
ness to look after in order to earn his 
daily bread, and that, in many instances, 
his holding of stock is nominal énly, the 
active management of a bank—of neces- 
sity implying a large portion of his time 
—seems too much to require. The lan- 
guage of the majority, that the directors 
must exercise reasonable supervision and 
oversight—implying the active daily 
management to rest with paid officials— 
seems the more reasonable requirement, 
and this, of course, being the doctrine 
of the majority, is the law of the supreme 
court, 

But reasonable supervision implies a 
good deal—a good deal more than some 
directors feel in duty bound to give— 
and the practical questions which con- 
front the director are:— 


1. What are my precise duties? 
2. Can I fulfil them? 


3. If no, shall I risk the consequences 
of non-fulfilment, or resign? 


ROBERT B. ROOSEVELT. 


(Biographical Series No 11.) 


OBERT B. ROOSEVELT, whose 
portrait appears on the first page of 
this JouRNAL, was born in Cortlandt 
street in the City of New York, on the 
7th day of August, 1829. His family 
had lived in or near the city since the 


year 1648, and was of Dutch lineage on 
both sides to: the time of his grand- 
father, who married Miss Van Schaick. . 

On the formation of the Holland 
Trust Company by the representatives 
of the old Dutch families, he was re- 
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quested to accept the presidency, and 
has remained at the head of that insti- 
tution to the present time. He was ed- 
ucated to the bar and practiced as a 
lawyer for about twenty years after his 
admission, but abandoned his practice 
to his son and thereafter confined his 
attention to financial affairs and matters 
of political or public interest. He was 
president or director from time to time 
in several railroad, insurance and other 
financial institutions, and had been of- 
fered the position of sub-treasurer of the 
United States at the City of New York, 
a position he declined on account of the 
labor and responsibility involved. He 
was elected to Congress in the year 
1872; was appointed one of the Brook- 
lyn Bridge commissioners and assisted 
in bringing that great work to its com- 
pletion; and for many years he was the 
head of the New York Fishery Commis- 
sion, which had for its purpose the in- 
crease of a supply of food fish in the 
state of New York, that being a matter 
to which he had devoted a good deal of 
his leisure time; he had taken an active 
part in reform politics in the city and 
state of New York, being an organizer 
of the War Democracy, of the Citizens’ 
Association and of the Committee of ’70. 
He was frequently offered many impor- 
tant public positions, such as the Bench 
and the Mayoralty. In a literary way 
he is the author of a number of works, 
more or less connected with the devel- 
opment of fish culture. When in Con- 
gress he was appointed on the Commit- 
tee of the District of Columbia, and 
devoted himself to the interests of the 
citizens, who presented to him a gold- 
headed cane on his retiring from office, 
to express their appreciation of his 
services. 

Under the administration of President 
Cleveland, he was appointed United 


States Minister to the Netherlands, but 
his associates in Holland Trust Com- 
pany were anxious to retain his services 
and continued him in the nominal posi- 
tion of president during his absence. 
On the election of a republican admin- 
istration, Mr. Roosevelt resigned as 
United States Minister to Holland and 
returned to the active management of 
the Holland Trust Company. He isa 
member of many leading clubs of the 
city of New York, and has been presi- 
dent of the Association for the Protec- 
tion of Game for many years; and was 
in 1890 made president of the Holland 
Society of the city of New York. He 
has been connected with the successful 
development of many financial proper- 
ties, and has investments in many of the 
states of the Union. He has associated 


with him in the Board of Management 
of Holland Trust Company, Garrett A. 
Van Allen, Warner Van Norden, James 
B. Van Woert, John R. Planten, James 
Roosevelt, Geo. W. Van Siclen, Geo. 
M. Van Hoesen, Jenkins Van Schaick, 
William Remsen, John D. Vermeule, 
John Van Voorhis, Joseph S. Stout, 
Tunis G. Bergen, Chas. P. Daly, C. W. 
Hutchinson, Augustus Van Wyck, Dan- 
iel A. Heald, Benj. F. Vosburgh and 
W. J. Arkell. This company has a cap- 
ital of $500,000 and a surplus including 
undivided profits of $637,922. It does 
all the regular business of trust compan- 
ies, receiving deposit of moneys from 
individuals, acting as registrar or trustee 
for railroad and other mortgages; 
through its old Holland element it 
appeals to the sympathies of all those of 
Knickerbocker descent in the United 
States and has advantages and close re- 
lations with the Netherlands, a country 
that contains more wealth to its size and 
number of its inhabitants than any other 
country of Europe. It has lately pur- 
chased a building for its own use, No. 
33 Nassau street, where it is perma- 
nently located and where it expects to 
remain during its entire corporate ex-. 
istence, 
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LEGAL DECISIONS. 


NATIONAL BANK DIRECTORS— 
LIABILITY FOR NEGLIGENCE. 


Supreme Court of the United States, May 
25, 1891. 


BriccGs v. SPAULDING ef ai. 
Facts. 


A national bank was managed and its business con- 
ducted by its president. without the supervision or 
interference of directors. The president wasted the 
bank's funds by improper loans, which caused its in- 
solvency. The receiver sued the directors for alleged 
negligence and inattention to duty. 


Decision. 


1. Rule of Duty.—The degree of care which national 
bank directors are bound to exercise is that which 
ordinarily prudent and diligent men would exercise 
unde similar circumstances; and in determining that, 
the restrictions of the national bank act and the 
usages of business should be taken into account. 

2. Verbal Resignation.—The national bank act is 
silent as to the time when and the method by which 
the office of director may be resigned; and the common 
law governs. A verbalresignation by a director to 
the president, and a sale and delivery of his stock to 
the latter, with powerof attorney to transfer on the 
books of the bank, is effective as a resignation, and the 
director is not liable for losses alleged to have there- 
after occurred. 

3. Absence through Iliness.—A director who is ab- 
sent, under leave, by reason of ill-health, is not liable 
for the negligent management of the bank during his 
absence. 

4- The Question of Negligence.—Where the affairs of 
a bank are managed by its president, who has the rep- 
utation of being trustworthy and efficient, without 
supervision by the directors, and this method of con- 
duct-by-president-inaction-by-directors has been pur- 
sued for a number of years, and is well-known to the 
creditors and stockholders, and the president ruins 
the bank by bad loans; directors who take office ninety 
days before failure—and one in office a little longer, 
but in poor health—although bound by law to exercise 
reasonable supervision over the officers and affairs of 
the bank, are not guilty of negligence in retaining the 
president in office, or in not, during their short term of 
service, changing the methods of their predecessors 
by holding frequent meetings and instituting methods 
of searching and thorough examination of its assets 
and affairs; and are not responsible for the losses which 
the bank sustained. 

Justices Harlan, Gray, Brewer and Brown dissent 
as to point 4, and concur as to points 2 and 3. 


Appeal from the circuit court of the 
United States for the northern district 
of New York. 


Smith (subsequently succeeded by 
Hadley, Hadley by Movius, and Movius 
by Briggs) exhibited his bill, as receiver 
of the First National Bank of Buffalo, in 
the circuit court of the United States 
for the northern district of New York, 
on the 4th of May, 1883,against Reuben 
Porter Lee, Francis E. Coit, Elbridge 
G. Spaulding, William H. Johnson, and 
Thomas W. Cushing, as directors of that 
bank, and Anne Vought as executrix of 
John H. Vought, and Frank S. Coit and 
Joseph C. Barnes, as administrators of 
Charles C. Coit, former directors. Fran- 
cis E. Coit died pending the suit, and 
Caroline E. Coit, executrix, was made 
party defendant. The bill alleged: 


The organization of the bank as a national 
banking association under the acts of congress 
in that behalf, that it carried on the business of 
banking from February 5, 1864, to April 13, 
1882;that on the 14th day of April 1882, being 
then insolvent, it suspended business under 
and by direction of a bank examiner; and that 
on the 22d of April complainant was appointed 
receiver by the comptroller of the currency, 
qualified April 26th, and took possession of the 
bank’s books, records and assets of every de- 
scription. That on December 7, 1863, at a pre- 
liminary meeting of the subscribers to the stock 
of the bank, certain articles of association were 
duly adopted and executed, a copy of which 
was annexed; that these articles remained un- 
changed, except that the number of directors 
was reduced from nine to five; that by-laws 
were adopted by the board of directors Decem- 
ber 13, 1863, acopy of which was annexed, and 
continued unaltered from thence forward; and 
thaton January 7, 1879,at a meeting of the direct- 
ors, a resolution was adopted requiring the di- 
rectors to meet regularly at the bank once in 
each month to look after the affairs of the bank, 
and transact such business as might come before 
them. 


It was further alleged: 


That defendant Lee was a director from Jan- 
uary 12, 1877, to April 14, 1882: that defendants 
Spaulding and Johnson were directors from 
January to until April 14, 1882, ‘‘ except as the 
defendant Spaulding was disqualified by the 
sale of his stock on April 11, 1882;” that de- 
fendant Francis E, Coit was a director from 
May 20, 1881, and so remained, except as dis- 
qualified by the sale of his stock April 11, 1882; 
that defendant Cushing was a director from 
June 7, 1879, to January 10, 1882, on which day 
his successor was elected; that John H. Vought 
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was a director from January, 1865, and remain- 
ed such, except as he was disqualified by the 
sale of his stock, January 18, 1882; and that 
Charles T. Coit was elected a director January 
II, 1870, and continued to act as such until 
about December 11, 1881, when he died intes- 
tate, and letters of administration were issued 
to Frank S. Coit and Joseph C. Barnes as ad- 
ministrators. 


It was further averred: 


That, from June 7, 1879, to December 11, 
1881, Charles T. Coit was president of the bank, 
and defendant Lee its cashier, that down to 
about October 3, 1881, Charles T. Coit contin- 
ued in the active discharge of his duties as pres- 
ident, and on that day he was given a leave of 
absence for one year from those duties, and the 
defendant Lee was made vice-president, and 
placed in charge of the bank; that Lee also con- 
tined to be cashier, and one McKnight was as- 
sistant cashier thereof; and that on January 
10. 1882, a new board of directors was elected 
consisting of the defendants Spaulding, John- 
son, Francis E. Coit, Lee and Vought, who 
elected officers for the ensuing year—Lee as 
president, Francis E. Coit as vice-president. 
McKnight as cashier, and one Bogert as assist- 
ant cashier. 


The bill then charged: 


That down to about October 3, 1881, being the 
date when the defendant Lee was made vice- 
president and placed in charge of the bank, 
‘the said bank was solvent and engaged in a 
prosperous business; that the capital stock of 
said bank was one hundred. thousand dollars, 
which was entirely paid up, and was divided 
into shares of the par value of one hundred 
dollars each, and that said shares were saleable 
at one hundred and fifty dollars each, and were 
actually worth about that sum; that from the 
time of its organization down to said last-men- 
tioned date the said bank had declared and 
paid dividends on its capital stock amounting 
in the aggregate to upwards of 285 per cent. 
thereon, that said bank then had a surplus or 
reserve fund representing undivided profits 
of said bank amounting nominally to seventy- 
four thousand two hundred and seventy-seven 
dollars and three cents, ($74,277.03,) and had 
actually a large surplus;” thaton April 14, 1882, 
the bank was largely insolvent; that its surplus 
and capital stock had been exhausted; that its 
total liabilities to its creditors,not including the 
amount of its capital stock, or other liability to 
its stockholders as such, amounted to $1,160,- 
763.77; that its assets were nominally not less 
than $1,351,199.69, not including the liability of 
the stockholders on their stock; that a large por- 
tion of such assets were utterly worthless, and 
that the deficiency then existing in the good assets 
as compared with the liabilities was not less 
than $535,163.42, or about 46 per cent. of the 
liabilities; that statements of the nominal finan- 
cial condition of the bank, as shown by its own 
books, as of the dates October 3, 1881, January 
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g, 1882, and April 14, 1882, are annexed; but 
those of January gth and April 14th, fail to show 
that ‘‘ any of the bills discounted or cash items, 
as therein stated, wefe worthless or uncoliecti- 
ble, or that the said bank had suffered any con- 
siderable loss by reason of bad debts or wasteful 
management, contrary to the facts, as hereinbe- 
fore and hereinafter stated.” 


The bill further averred 


That the greater part of the losses of the bank 
during the period between October 3, 1881, and 
April 14, 1882, and the consequent failure of the 
bank, were due to the misconduct of the officers 
and directors of the bank, and to the failure of 
the directors to perform faithfully and diligently 
the duties of their office; and it was particularly 
alleged that it was the duty of the directors, 
‘* by reason of the nature of their office and of 
the principles of the common law applicable 
thereto, and under and by virtue of the provis- 
ions of the Revised Statutes of the United 
States, and of the acts of congress relating to 
national banks, and of the articles of association 
and by-laws of the said bank, hereinbefore re- 
ferred to, diligently, carefully, and honestly to 
administer the affairs ot the said bank; to em- 
ploy none but honest and competent persons to 
serve as Officers of the said bank; to take from 
all persons so employed sufficient security for 
the faithful performance of their duties; to keep 
correct books of account of all the affairs, busi- 
ness, and transactions of the said bank; to see 
that the business of the said bank was prudently 
conducted, and that the property and effects of 
the said bank were not wasted, stolen, or squan- 
dered,” etc. 


It was then charged 


That the directors utterly failed to perform 
each and every of their official duties, and dur- 
ing all the period from October 3, 1881, to April 
14, 1882, paid no attention to the affairs of the 
bank, failed to hold or call meetings, or to ap- 
point any committee of examination, or to 
require bonds, or to make personal examina- 
tions into the conduct and management of its 
affairs and into the condition of its accounts, 
but allowed the executive officers to manage it 
without supervision. 


The bill further charged 


That the defendants permitted the reserve of 
the bank to remain below the amount required 
by section 5191, Rev. St., and that a large part 
of the losses of the bank arose from the unlaw- 
ful extension of its line of discounts, and would 
have been prevented if the directors had per- 
formed their duty and prevented the increase; 
that on or about November 7, 1881, the surplus 
and undivided profits had been exhausted, and 
the capital stock impaired, and this should have 
been reported to the comptroller, whereby the 
capital would have been made good, or the said 
bank would have necessarily been put into 
liquidation,and further losses thereafter incurred 
by continuance of its business would have been 
stopped. 
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It was also asserted 


That, independently of the provisions of the 
acts of congress, the directors were trustees 
for the bank and its stockholders and creditors 
and it was their duty to have ascertained 
whether the bank had sustained losses, and 
made known the facts and the general condition 
of the bank and the methods of its management, 
which duties they neglected and failed to per- 
form, and by reason thereof the bank sustained 
great losses, amounting in the aggregate to at 
least $685,163.42. 


It was further alleged 


That it was unlawful for the bank to allow 
any one person, company, corporation, or firm 
to become indebted to an amount excceding 
one-tenth of the capital stock, excepting by a 
discount of bills of exchange drawn in good 
faith, and of business or commercial paper act- 
ually owned by the person negotiating it; but 
that the directors from October 3, 1881, to April 
14, 1882, permitted this to be done, and thereby 
a loss of at least $556,215.62 was occasioned; 
that it was the duty of the directors and officers 
of the bank to make accurate reports to the 
comptroller, and they did October 1, 1881, 
submit a report, and on December 31, 1881, and 
March 11, 1882, further reports, but the re- 
ports dated December 31, 1881, and March 11, 
1882, were false and misleading, and particularly 
in representing that the bank had a surplus 
fund and undivided profits, amounting to large 
sums, and an unimpaired capital, and failing in 
any way to show that the bank had sustained 
heavy losses; whereas the bank had not at 
either of the dates any surplus or undivided 
profits, and its capital stock was exhausted, or 
largely impaired, on December 31, 1881, and on 
March 11, 1882, entirely exhausted, by reason 
of improvident and careless management, etc.; 
that by reason of the false and misleading 
character of the reports the comptroller and 
stockholders and creditors of the bank were not 
informed of its actual condition, and failed to 
take steps to repair the losses or put the bank in 
liquidation, by reason of which the bank in- 
curred further losses. : 


And further, 


That it was the duty of the directors who 
were such from October 3, 1881, to April 14, 
1882, to appoint only honest, faithful, trust- 
worthy, experienced, and competent persons as 
officers of the bank, and to require bond or 
other security, and remove them if they were in- 
competent or untrustworthy in the performance 
of their duties; that during all that period of time 
the directors then in office elected and appointed 
to the positions of president, vice-president, and 
cashier persons who were unfit, untrustworthy, 
incompetent, and unfaithful, and more partic- 
ularly in the appointment of Lee as vice-presi- 
dent and president, McKnight and Bogert being 
mere clerks of the bank, and subject absolutely 
to the control and direction of Lee; that Francis 
E.Coit never actually assumed or performed any 
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of the duties properly appertaining to the office of 
vice-president,and was of no value to the bank as 
one of its executive officers; that, by reason of 
the foregoing, Lee, was during all the period 
from October 3, 1881, down to the stoppage of 
the bank, in absolute control thereof, without 
any check, oversight, or supervision whatever, 
which fact was at all times known to the di- 
rectors of the bank: that Lee was a person of 
inconsiderable financial responsibility and of in- 
sufficient age and experience to qualify him for 
the position, and it was an act of gross negli- 
gence on the part of the directors to trust the 
entire management of the bank, or even the 
proper performance of the duties of president, 
to Lee; that under Lee’s management the line of 
discounts was increased by lending large sums of 
money on accommodation paper to Lee person- 
ally and to members of his family and his per- 
sonal friends, and to other persons with whom 
the said Lee*was engaged in speculations, all 
of whom were of little or no financial responsi- 
bility, many of the loans being in excess of the 
amount allowed by the acts of congress; that 
Lee failed to take sufficient security for the 
loans, and in many cases none at all; that Lee 
himself borrowed large sums of money upon his 
own notes, and by overdrawing his account, 
and an examination of the books would have 
disciosed the fact, and that Lee was lending the 
funds of the bank to individuals of insufficient 
responsibility, and otherwise improperly man- 
aging the affairs of the bank and demonstrating 
his unfitness for the position; and transactions 
with one Hall were set forth at length, and 
other improvident transactions; and it was 
charged that by reason of Lee’s reckless, im- 
provident, and criminal conduct the bank, 
‘which had been solvent and in a fair financial 
condition on the said 3d day of October, 1851, 
became irfSolvent, and was compelled to go into 
liquidation on the 14th day of April, 1882, as 
hereinbefore alleged;” that all of his acts in ef- 
fecting the loans appeared on the books, and 
might have been discovered by the directors by 
a proper examination, and it was owing to their 
negligence and inattention to duty that Lee was 
permitted to continue in office and to continue 
his mismanagement of the bank’s affairs until it 
had become insolvent. Therefore the com- 
plainant insisted that the directors were re- 
sponsible for all losses sustained by the bank 
through the negligence and wrongful conduct 
of Lee. 


It was further alleged 


That on January 18, 1882, Vought sold his 
stock in the bank, and that Spaulding and 
Francis E. Coit sold their stock on April 11, 
1882, and that thereby each of them became dis- 
qualified to act as a director, but none of them 
resigned. That on April 14, 1882, the stock was 
held as follows: Lee, 170 shares. Hall, 578 
shares, purchased April i1, 1882; Prosser, 50 
shares; Barnum, 30 shares; Marshall, 10 shares; 
Mr. Rochester, 10 shares, and Mrs. Rochester, 
12 shares, all purchased in January, 1882; Gluck, 
20 shares, purchased in December, 1881, and 10 
purchased in January, 1882; Mrs. Stagg, 100 
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shares, held since 1864; and defendant Johnson, 
1o shares, purchased January 9, 1882. That all 
the stockholders, except Lee, Hall, and Johnson, 
were ignorant of the bank’s condition, and in- 
nocent of all participation in the negligent and 
wasteful management of the bank, and have 
been subjected by reason of the negligence, in- 
attention to duty, and wrongful acts of the 
directors, to a loss equal to double the amount 
of the par value of their shares of stock, to- 
gether with the amount of their proportionate 
interest in the surplus and undivided profits, 
which their respective interests in the stock of 
the bank would have brought them if the bank 
‘*had continued in the condition in which it was 
on the said 3d day of October, 1881.” 


And complainant claimed to be en- 
titled to sue for and recover all the 


losses and damages which the bank, its- 


stockholders, and creditors had _ sus- 
tained in the premises. , 

The bill prayed for answers, the oath 
not being waived, and for general re- 
lief, and was taken as confessed against 
the defendants R. P. Lee and Anna M. 
Vought, as executrix of John H. Vought. 
Spaulding, Johnson, Cushing, the ex- 
ecutrix of Francis E. Coit, and the 
administrators of Charles T. Coit 
answered severally, These answers de- 
nied the jurisdiction of the court, and 
denied that the receiver could maintain 
the action as one for equitable relief, 
and insisted that the remedy, if any, 
was at law. The answers of the execu- 
trix and the administrators denied that 
the cause of action survived. Cushing 
claimed that his responsibility, if any, 
terminated upon the sale of his stock 
September 24, 1881. The defense was 
set up on behalf of Charles T. Coit that he 
could not be held responsible from Oc- 
tober 3,1881, to December 11,1881,when 
he died, because of his ill health and ab- 
sence on the leave granted to him on Oc- 
tober 3d; and it was insisted on behalf of 
Francis E. Coit that he should be excused 
for failure to attend to the business of the 
bank by reason of his ill health, so far as 
he did not attend to it, if responsible, at 
all. The same defense was made on 
behalf of Johnson, with the added fact 
of serious illness in his family; and the 
age and practical retirement from busi- 
ness of Mr. Spaulding were also set 
forth. All denied any intentional wrong- 
doing, or omission of duty, or legal re- 
sponsibility for the losses. All asserted 
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their confidence in Lee’s capacity and 
integrity and their belief in the sound 
financial condition of the bank. All de- 
nied any neglect of duty in the premises, 
and it was denied that any special losses 
occurred’ from January 10, 1882, to the 
stoppage of the bank; and asserted on 
behalf of Spaulding and Francis E. Coit 
that if any loss happened between the 
11th of April and the 14th they could 
not be held responsible under the bill 
as framed, as they had parted with their 
stock and thereby ceased to be directors. 
Voluminous evidence was taken, and 
upon the hearing of the cause the 
bill was dismissed as to defendants 
Spaulding, Johnson, and Caroline E. 
Coit, executrix, without costs, and as to 
defendants Cushing and the administra- 
tors of Charles T. Coit; with costs. 
From this decree an appeal was prose- 
cuted to this court. The opinion of the 
circuit court will be found in 30 Fed. 
Rep. 268. The circuit court held that 
defendant Cushing ceased to be a di- 
rector of the bank prior to the occurrence 
of the losses as alleged, and owed no 
duty in that behalf and that Charles T. 
Coit’s absence on leave from October 
3, 1881, to his death, December 11, 
1881, exonerated him; and that defend- 
ants Spaulding, Johnson, and Francis E. 
Coit were not liable under the statute, be- 
cause they did not come within its pro- 
visions, nor by the common law, for by 
that each was liable only for hisown mis- 
carriages, and none were shown. 

W. Hallett Phillips and A. Wilcox, for 
appellant. £. C. Sprague, David F. 
Day, Benj. H. Williams, and D. N. 
Lockwood, for appellees, 


Mr. Chief Justice FULLER, after stat- 
ing the facts as above, delivered the 
opinion of the court. 


Directors sought to be held at common law, 
and under statute. 


In the language of appellant’s counsel, 
the bill was framed upon the theory of 
a breach by the defendants as directors 
‘*of their common-law duties as trustees 
of a financial corporation, and of 
breaches of special restrictions and bo- 
ligations of the national bank act.” 





THE BANKING 


And it is claimed that the defendants 
should have been held liable for the 
losses which occurred through loans of 
the bank’s funds and moneys during 
their term of office as directors to Lee, 
his father, his wife, and certain desig- 
nated persons, which were the principal 
losses, though there were others smaller 
in amount for which they were respon- 
sible. This liability is alleged to have 
been incurred by Lee for all loans from 
October 3, 1881, until April 14, 1882; 
by F. E. Coit for all losses through the 
mismanagement of the bank from Oc- 
tober 3, 1881, until April 14, 1882, 
which. could have been prevented by 
reasonable diligence and care on the 
part of directors; by John H. Vought 
on the same basis and for the same time; 
by Charles T. Coit from October 3 to 
December 11, 1881; by Cushing from 
October 3, 1881, to January 10, 1882, 
unless his liability terminated with the 
transfer of his stock on the books of the 
bank; by Spaulding and Johnson from 
January 1o to April 14, 1882. It is con- 
tended as an independent proposition 
that each of the defendants should have 
been held liable for all loans made dur- 
ing the periods betore mentioned when 
the loans exceeded 10 per cent. of the 
capital of the bank, in violation of sec- 
tion 5200, Rev. St., and also for all 
loans made while the bank’s reserve was 
below 15 per cent. of its deposits, in 
violation of section 5191, Rev. St., where 
such loans resulted in losses; and finally, 
that each of the defendants should have 
been held absolutely liable for all losses of 
the bank incurred by carrying on its 
business after its capital became im- 
paired or exhausted, and the bank in- 
solvent. 


The governing provisions of the national 
bank act. 


Under section 5136, Rev. St., national 
banking associations were empowered: 


“Fifth. To elect or appoint directors, and by its 
board of directors to appoint a president, vice-presi- 
dent, cashier, and other officers; define their duties, 
require bonds of them, and fix the penalty thereof; 
dismiss such officers, or any of them, at pleasure, and 
appoint others to fill their places. Sixth. To pre- 
scribe, py its board of directors, by-laws not inconsis- 
tent with law, regulating the manner in which its 
stock shall be transferred, its directors elected or ap- 
pointed, its officers appointed, its property transferred, 
its general business conducted, and the privileges 
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qpnated to it by law exercised and enjoyed. Seventh. 
To exercise by its board of directors or duly-author- 
ized officers or agents, subject to law, all such inci- 
dental powers as shall be necessary to carry on the 
business of seams by. discounting and negotiating 
promissory notes, drafts, bills of exchange, and other 
evidences of debt; by receiving deposits; by buying 
and selling exchange, coin, and bullion; by loaning 
money on personal security; and by obtaining, issu- 
ing, and circulating notes, according to the provisions 
of this title.” 

By section 5145 the affairs of each as- 
sociation were to be managed by not 
less than five directors, to be elected at 
meetings to be held in January, and to 
hold office for one year and until their 
successors were elected and had quali- 
fied; and by section 5146 every directo 
was obliged to own in his own right at 
least 10 shares of the capital stock, and, 
if he ceased to own the required number | 
of shares, or became in any other man- 
ner disqualified, he thereby vacated his 
place. By section 5148 any vacancy in 
the board was to be filled by an appoint- 
ment by the remaining directors, and 
any director so appointed held his place 
until the next election. Section 5147 
provided that 

“Each director, when appointed or elected, shall 
take an oath that he will, so far as the duty devolves 
on him, diligently and honestly administer the affairs 
of such association, and will not knowingly violate 
or ware? permit to be violated, any of the provis- 
ions of this title; and that he is the owner in good 


faith, and in his own right, of the number of shares of 
stock required by this title,” etc. 


By section 5211 every bank was re- 
quired to make not less than five reports 
during each year, under the oath of the 
president or cashier, and attested by at 
least three of the directors, exhibiting 
in detail the resources and liabilities of 
the bank, and the comptroller could call 


for special reports. Under section 5240 
the appointment of bank examiners was 
provided for, with power to make thor- 
ough examination into the affairs of any 
bank, and in doing so to examine any of 
the officers and agents on oath, and 
make a full and detailed report to the 
comptroller. Section 5239 is in these 
words: 


“If the directors of any national banking association 
shall knowingly violate, or knowingly permit any of 
the officers, agents, or servants of the association to 
violate, any of the provisions of this title, all the 
rights, privileges, and franchises of the association 
shall be thereby forfeited. Such violation shall, how- 
ever, be determined and adjudged by a proper cir- 
cuit, district. or territorial court of the United States, 
in a suit brought for that purpose by the comptroller 
of the currency in his own name, before the associa- 
tion shall be declared dissolved. And in cases of such 
violation every director who participated in or as- 
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sented to the same shall be held liable in his personal 
and individual capacity for all damages which the 
association, its shareholders, or any other person shall 
have sustained in consequencc of such violation.” 

When the banking act was originally 
passed, and this bank was organized, 
that which is now subdivision 7 of sec- 
tion 5136 did not contain the words ‘‘ or 
duly authorized officers or agents, sub- 
ject to law:” that is, the original act 
provided that the board of directors 
might exercise all such incidental powers 
as would be necessary to carry on the 
business of banking as there specified, 
but said nothing about the exercise of 
those powers by the bank officers or 
agents. The words were inserted in the 
Revised Statutes 1873-74. 


The requirements of the bank's articles and 
by-laws. 


The articles of association of the First 
National Bank of Buffalo were framed 
under section 5133, Rev. St., and pro- 
vided for an annual meeting of the 
stockholders; that the board of directors 
should appoint a president, cashier, and 
such other officers and clerks as might 
be required to transact the business of 
the association, and define their re- 
spective duties, and by their by-laws 
specify by what officers of the association 
or committees of the board the regular 
banking business of the association 
should be conducted,and empowered the 
board of directors to require bonds of the 
officers. The by-laws of the institution 
were adopted December 13, 1863,and had 
relation to the then powers of the board 
of directors. By section 13 a standing 
committee was provided for, to be 
known as the ‘‘exchange committee,” 
consisting of the president and three 
directors, appointed by the board every 
six months, which had power to dis- 
count bills, notes, etc., and was re- 
quired to report at the regular board 
meetings. Under section 19 a commit- 
tee was to be appointed every three 
months to examine into the affairs of the 
bank, and report tothe board. Regular 
meetings were required to be held 
monthly. It is alleged that on the 7th 
of January, 1879, the board requested 
itself to meet thereafter on the 1st of 
every month, ‘‘to look after the affairs 


of the bank,” etc. It appears that the 
provisions of the by-laws were not ob- 
served, at least after the amendment in 
subsection 7, § 5136, and that the man- 
agement was left almost entirely to the 
officers. No exchange committee nor 
examination committee was appointed, 
and the meetings of thé board were in- 
frequent and perfunctory, For years 
prior to the failure—14 at least—the 
business of the bank had been conducted 
by the president. 


For what Directors are or not Responsible; 
their Relation to the Corporation. 


It is not contended that the defend- 
ants knowingly violated,or permitted the 
violation of, any of the provisions of the 
banking act, or that they were guilty of 
any dishonesty in administering the af- 
fairs of the bank; but it is charged that 
they did not diligently perform duties 
devolved upon them by the act. Our 
attention has not been called, however, 
to any duty specifically imposed upon 
the directors as individuals by the terms 
of the act, although, if any director par- 
ticipated in or assisted to any violation 
of the law by the board, he would be 
individually liable. The corporation, 
after the amendment of 1874, had power 
to carry on its business through its of- 
ficers; and although no formal resolu- 
tion authorized the president to trans- 
act the business, yet, in view of the 
practice of 14 years or more, we think it 
must be held that he was duly author- 
ized todo so. It does not follow that 
the executive officers should have been 
left to control the business of the bank 
absolutely and without supervision, or 
that the statute furnishes a justification 
for the pursuit of that course. Its 
language does enable individual direct- 
ors to say that they were guilty of no 
violation of a duty directly devolved 
upon them. Whether they were re- 
sponsible for any neglect of the board 
as such, or in failing to obtain proper 
action on its part, is another question. In- 
deed, it is frankly stated by counsel that, 
‘‘although special provisions of the stat- 
ute are quoted and relied upon, these do 
not create the cause of action, but merely 
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furnish the standard of duty and the 
evidence of wrong doing;” and section 
556, Mor. Priv. Corp., is cited, which 
is to the effect that, 

“The liability of directors for damages caused by 
acts expressly prohibited by the company’s charter 
er actof incorporation is not created by fore of 
the statutory prohibition. The performance of acts 
which are illegal or prohibited by law mer subject 
the corporation toa forfeiture of its franchises, and 
the directors to criminal liability; but this would not 
render them civilly liable fordamages. The liability 
of directors to the corporation for damages caused by 
unauthorized acts rests upon the common-law rule. 
which renders every agent liable who violates his au- 
thority to the damage of his principal. A statutory 
prohibition is material, under these circumstances, 
merely as indicating an express restriction placed 
upon the powers delegated to the directors when the 
corporation was formed.”’ 

It is perhaps unnecessary to attempt 
to define with precision the degree of 
care and prudence which directors must 
exercise in the performance of their du- 
ties. The degree of care depends upon 
the subject to which it is to be applied, 
and each case has to be determined in 
view of the circumstances. They are 
not insurers of the fidelity of the agents 
whom they have appointed, whc are not 
their agents, but the agents of the cor- 
poration: and they cannot be held re- 
sponsible for losses resulting from the 
wrongful acts or omissions of other 
directors or agents, unless the loss is a 
consequence of their own neglect of 
duty, either for failure to supervise the 
business with attention, or in neglect- 
ing to use proper care in the appoint- 
ment of agents. Mor. Priv. Corp. § 551 
et seq., and cases. Bank directors are 
often styled ‘‘trustees,”” but not in any 
technical sense. The relation between 
corporation and them is rather that of 
principal and agent, certainly so far as 
creditors are concerned, between whom 
and the corporation the relation is that 
of contract, and not of trust. But, un- 
doubtedly, under circumstances, they 
may be treated as occupying the posi- 
tion of trustees to cestui gue trust. 

In Percy v. Millaudon, 8 Mart. (N. S.) 
68, which has been cited as a leading 
case for more than 60 years, the supreme 
court of Louisiana, through Judge Por- 
TER, declared that the correct mode of 
ascertaining whether an agent is in 
fault, 

“is by inquiring whether he neglected the exercise of 


that y- and care which was necessary to a suc- 
cessful discharge of the duty imposed on him. That 
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diligence and care must depend on the nature of the 
undertaking. There are many wr which, in their 
management, require the utmost diligence and most 
scrupulous attention, and where the 
dertakes their direction renders himsel 
for the slightest neglect. There are others where the 
duties imposed are presumed to call for nothing more 
than ordinary care and attention, and where the ex- 
ercise of that degree of care suffices. The directors 
of banks, from the nature of their undertaking, fall 
within the class last mentioned, while in the discharge 
of their ordinary duties. It is not contemplated by 
any of the charters which have come under our ob- 
servation, and it was not by that of the Planters’ 
Bank, that they shouli devote their whole time and 
attention to the institution to which they are at pointed, 
and guard it from injury by ccnstant superintend- 
ence. Other officers,on whom compensation is be- 
stowed for the employment of their time in the affairs 
of the bank, have tie immediate management In re- 
lation to these officers, the duties of directors are 
those of control, and the neglect which would render 
them responsible for not exercising that control prop- 
erly must depend on circumstance*, and .na great 
measure be tested by the facts of the case. If noth- 
ing has com: to their knowledge to awaken suspicion 
of the fidelity of the president and cashier, ordinary 
attention to the affairs of the institution is sufficient. 
If they become acquainted with any fact calculated 
to put prudent men on their guard, a degree of care 
commensurate with the evil to be avoided is required, 
ans a want of that care certainly makes them respon- 
sible.” 


‘ent who un- 
responsible 


Spering’s Appeal, 71, Pa. St. 11, was 
the case of a bill filed by Spering, as 
assignee of a trust company, against its 
directors and others, to compel them to 
make good losses sustained by the de- 
positors on the ground of fraudulent mis- 
management of the affairs of the com- 
pany; and Judge SHARswoop, speaking 
for the court, said: 


“It is by no means a well-settled point what is the 
precise relation which directors sustain to stockhold- 
ers. They are, undoubtedly, said in many authori- 
ties to be trustees, but that, as I apprehend, is only in 
a general sense. as we term an agent or any other 
bailee intrusted with the care and management of the 
property of another. It is certain that they are not 
technical trustees. They can only be regarded as 
mandataries—persons who have gratuitously under- 
taken to perform certain duties, and who are there- 
fore bound to apply ordinary skill and diligence, but 
no more, * * Weare dealing now with their re- 
sponsibility to stockholders; not to outside parties,— 
creditors and depositors. It is unnecessary to consider 
what the rule may be asto them. Upon a close ex- 
amination of all the reported cases, although there 
are many dicta not easily reconcilable, yet I have found 
no judgment or decree which has held directors to ac- 


count, —— when they have themselves been per- 
ty 


sonally gui of some fraud on the corporation, or 
have known and connived at some fraud in others, or 
where such fraud might have been prevented had 
they given ordinary attention to their duties. I do 
not mean to say by any means that their responsi- 
bility is limited to these cases, and that there might 
not exist such a case of negiigence, or of acts clearly 
ultra vires,as would make perfectly honest directors 
personally liable. But it 1s evident that gentlemen 
selected by the stockholdersfrdm their own body ought 
not to be judgei by the same strict standard as the 
agent or trustee of a private estate. Were such a rule 
applied, no gentlemen of character and responsibility 
would be found willirg to accept such places.” 


And see Association v. Coriell, 34 N. J. 
Eq. 383; Hodges v. Screw Co., 1 R. I. 
312; Wakeman v. Dally, 51 N. Y.27. It 
was in this aspect that Lord Hatherley 
remarked in Land Credit Co. v. Lord Fer- 
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moy, L. R. 5 Ch. 763: ‘‘Whatever may 
be the case with a trustee, a director 
cannot be held liable for being defraud- 
ed. Todoso would make his position 
intolerable.”” And the same view is ex- 
pressed by Sir GeorGe JesseL, M.R., in 
his opinion in Re Dean Coal Mine Co., 
10 Ch. Div. 450, where he says: 

“One must be very careful in administering the 
law of joint-stock companies not to press so hard on 
honest directors as to make then liable for these con- 
structive defaults. the only effect of which would be 
to deter all men of any property, and perhaps all men 
who have any character to lose, from becoming di- 
rectors of companies at all. On the one hand, I think 
the court should do its utmost to bring fraudulent di- 
rectors to account; and, on the other hand, should 
also do its best to allow honest men to act reasonably 
as directtrs Willful default no doubt includes the 
case of a trustee neglecting to sue, though he might 
by suing earlier have recovered a trust fund. In that 
case he is liable for want of due diligence in his trust. 
But I think directors are not liable on the same prin- 
ciple.” 

The theory of this bill is that the de- 
fendants are liable, not to stockholders 
nor to creditors,as such, but to the bank, 
for losses alleged to have occurred dur- 
ing their period of office, because of 
their inattention. If particular stock- 
holders or creditors have a cause of ac- 
tion against the defendants individually, 
it is not sought to be proceeded on here, 
and the disposition of the questions 
arising thereon would depend upon dif- 
ferent considerations. 

In Preston v. Prather, 137 U. S. 604, 
11 Sup. Ct. Rep. 162, it was ruled that 
gratuitous bailees of another’s property 
are not responsible for its loss unless 
guilty of gross negligence in its keep- 
ing; and whether that negligence existed 
or not is a question of fact for the jury 
to determine, or to be determined by 
the court where a jury is waived. And, 
further, that the reasonable care which 
the bailees of another’s property in- 
trusted to him for safe keeping without 
reward must take, varies with the na- 
ture, value, and situation of the proper- 
ty, and the bearing of surrounding cir- 
cumstances on its security. That was 
a case of persons engaged in the busi- 
ness of banking receiving for safe keep- 
ing a parcel containing bonds, which was 
putin their vaults. They were notified 
that their assistant cashier, who had 
free access to the vaults where the 
bonds were deposited; and who wasa 
person of scar: means, was engaged in 
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speculations in stocks. They made no 
examination ot the securities deposited 
with them, and did not remove the 
cashier. He stole the bonds so depos- 
ited; and it was held that the bankers 
were guilty of gross negligence, and 
were liable to the owner of the bonds 
for their value at the time they were 
stolen. And Mr, Justice Fievp, deliver- 
ing the opinion, said: 

“Undoubtedly, if the bonds were received for safe- 
keeping, without compensation to them in any form, 
but exclusively for the benefit of the plaintiffs. the 
only obligation resting upon them was to exercise 
over the bonds such reasonable care as men of com- 
mon prudence would usually bestow for the protec- 
tion of their own property of a similar character. No 
one taking upon himself a duty for another without 
consideration is bound, either in law or morals, to do 
more than a manof that character would do generally 
for himself under like conditions.” 

No one of the defendants is charged 
with the misappropriation or misappli- 
cation of or interference with any prop- 
erty of the bank,nor with carelessness in 
respect to any particular property, but 
with the omission of duty which, if per- 
formed, would have prevented certain 
specified losses, in respect of which com- 
plainant seeks to charge them. 

The doctrine that one trustee is not 
liable for the acts or defaults of his co- 
trustees, and while, if he remains merely 
passive, and does not obstruct the col- 
lection by a co-trustee of moneys, is lia- 
ble for waste, is conceded; but it is ar- 
gued that if he himself receives the 
funds, and either delivers them over to 
his associate, or does any act by which 
they come into the possession of the lat- 
ter or under his control, and but for 
which he would not have received them, 
such trustee is liable for any loss result- 
ing from the waste. (Bruen v. Gillet, 
115 N. Y. 10, 21 N. E. Rep. 676; 2 Pom. 
Eq. Jur. $$ 1069, 1081,) and that this 
case comes within the rule as thus qual- 
ified. Treated as a cause of action in 
favor of the corporation, a liability of 
this kind should not lightly be imposed 
in the absence of any element of posi- 
tive misfeasance, and solely upon the 
ground of passive negligence; and it 
must be made to appear that the losses 
for which defendants are required to 
respond were the natural and necessary 
consequence of omission on their part. 
And in this connection the remarks of 
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Mr. Justice BRADLEY in Railroad Co. v. 
Lockwood, 17 Wall. 357, 382, may well 
be quoted: 


“We have already adverted to the tendency of ju- 
dicial opinion adverse to the distinction between 
gross and ordinary negligence. Strictly speaking, 
these expressions are indicative rather of the degree 
of care and diligence which is due froma party, and 
which he fails to perform, than of the amount of in- 
attention, carelessness or stupidity which he exhibits. 
If wey little care is due from him, and he fails to be- 
stow that little, itis called ‘gross’ negligence. If ver 
great care is due, and he fails to come up to the mar 
required, it is called ‘slight’ negligence. And if or- 
dinary care is due, such as a prudent man would ex- 
ercise in his own affairs, failure to bestow that amount 
of care is called ‘ordinary’ negligence. In each case 
the negligence, whatever epithet we give it, is failure 
to bestow the care and skill which the situation de- 
mands, and hence it is more strictly accurate, per- 
haps, to call it simply ‘negligence.’ And this seems 
to be the tendency of modern authorities. If they 
mean more than this, and seek to abolfsh the distinc- 
tion of de s of care, skill, and diligence uired 
in the performance of various duties and the fulfill- 
ment of various contracts, we think they go too far, 
since the requirement of different degrees of care, 
in different situations is too firmiy settled and fixed 
in the law to be ignored or changed.” 


The Rule of Duty Stated. 


In any view the degree of care to 
which these defendants were bound is 
that which ordinarily prudent and dili- 
gent men would exercise under similar 
circumstances, and in determining that 
the restrictions of the statute and the 
usages of business should be taken into 
account. What may be negligence in 
one case may not be want of ordinary 
care in another, and the question of 
negligence is therefore ultimately a 
question of fact, to be determined under 
all the circumstances. The alleged lia- 
bility of the defendants is such that the 
facts must be examined as to each of 
them. 


Case of Director Cushing. His resignation 
—held to be sufficient as such—before losses 
alleged to have occurred, absolved him. 


As to the defendant Cushing, the evi- 
dence establishes that on the 24th of 
September, 1881, he resigned his office 
as a director of the bank verbally to 
Charles T. Coit, the then president, and 
on that day sold to Mr. Coit the ro 
shares of the capital stock of which he 
was the owner. The books of the bank 
show the sale and transfer as of Sept. 24, 
1881, but the certificate and power of 
attorney authorizing the transfer were 
apparently not delivered until October 
7th, when the money was paid, being 


$125 per share. According to the recol- 
lection of Lee, the entry in the transfer 
book was not made until November, 
when he thinks the stock was sent up to 
him by Mr. Coit from New York city, 
but he was informed of Mr. Cushing’s 
resignation of his position as director on 
October 3, 1881, by Mr. Coit, who was 
then President of the bank. This was 
brought out upon cross-examination, 
after complainant had examined Lee in 
chief in relation to Cushing’s resignation, 
and the vacancy created by the transfer 
of his stock. Cushing testified that the 
transfer was made on September 24, 
1881, and we cannot hold that the cir- 
cuit court erred in concluding that that 
testimony, coupled with the evidence of 
the record, outweighed the testimony of 
Lee, which was, indeed, of minor im- 
portance if the resignation had taken 
effect as stated. It is objected that the 
evidence of Cushing was incompetent, 
but we do not find that this objection 
was made when Cushing was examined 
and cross-examined as a witness. Nor 
do we think the evidence incompetent as 
against complainant. Section 853, Rev. 
St.; Code Civil Proc. N. Y. $829; Bank 
v. Jacobus, 109 U. S. 275, 3 Sup. Ct. 
Rep. 219; Snyder v. Fielder, 139 U.S. 
478, 11 Sup. Ct. Rep. 583. In Whitney 
v. Butler, 118 U. S. 655, 7 Sup. Ct. Rep. 
61, it was held that where stock had 
been sold, and the certificate, with 
power of attorney for transfer duly 
executed in blank, delivered to the 
president of the bank, the responsibility 
of the original stockholder terminated. 
And Mr, Justice Haran said for the 
court: 


“It is suggested in argument that the defendants, 
should have seen that the transfer was made. But we 
were not told precisely what ought to have been done 
to this end that was not doge by them and their agents. 
Had anything occurred that would have justified the 
defendants in believing, or even in suspecting, that 
the transfer had not been promptly made on the books 
ot the bank, they would, perhaps have been wanting 
in due diligence had they not, by inspection of the 
bank’s stock register, ascertained whether the poser 
transfer had in fact been made. But there was nothing 
to justify such a belief or to excite such a suspicion, 
their conduct was, under all the circumstances, that of 
careful, prudent business men; and it would be a 
harsh interpretation of their acts’ to hold (in the lan- 
guage of some of the cases, when considering the gen- 
eral question under a different state of fagts) that they 
allowed or permitted the name of Whitney to remain 
on the stock-register as a shareholder. We are of 
opinion that, within a reasonable construction of the 
statute, and for all the objects intended to be accom- 
plished by the provision imposing liability upon share- 
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holders for the debts of national banks, the responsi- 
bility of the defendants must be held “to have 

upon the surrender of the certificates to the bank and 
the delivery to its president of a power of attorney 
sufficient to effect, and intended to effect. as that officer 
knew, a transfer of the stock on the books of the asso. 
ciation to the purchaser.” 


Tested by this rule, the conclusion of 
the circuit court on the matter was cor- 
rect. The resignation was orally ten- 
dered to the president, and manifestly 
accepted by him, since the sale of the 
stock was made at the same time, and 
the president informed the cashier of 
the fact a few days afterwards. Putting 
a resignation in writing is the more or- 
derly and proper mode of procedure; 


but if the fact exists, and is adequately - 


proven, the result is necessarily the 
same, as applied to this case. We do 
not understand that because section 
5145, Rev. St. provides that directors 
shall hold office for one year and until 
their successors have been elected and 
have qualified, this prohibits resignations 
during the year; and while the banking 
law is silent as to the time when and the 
method by which the office of director 
may be resigned, we think that leaves it 
as at common law, and that this resig- 
nation was effective. Rex v. Mayor 1 


Ld. Raym. 563; Olmsted v. Dennis, 77 
N. Y.. 378; Chandler v. Hoag, 2 Hun, 
613, 63 N. Y. 624; Bruce v. Platt, 80 N. 
Y. 379; Port Jervis v. Bank, 96 N, Y. 


550. Having sold his stock September 
24th, and resigned his position, Mr. 
Cushing did not thereafter act as direc- 
tor, and was not present at the meetings 
of October 3 and December 18, 1881, 
and January 10, 1882. The bill alleges 
that the bank was entirely solvent on 
October, 3d, and engaged in a prosper- 
ous business, with a large surplus, the 
shares commanding a premium of 50 
per cent. Upon this question there was 
no issue made as between complainant 
and Cushing, and while, as hereafter 
stated, we believe the bank to have been 
hopelessly insolvent at that date, the 
case must be determined upon the alle- 
gations of the bill , and there is nothing 
in the report to cast the least suspicion 
upon the good faith of the transaction. 
There is.no charge of breach of trust 
prior to the resignation and sale, and 
the decree as to Cushing must be af- 
firmed. 


Case of director Charles T. Coit. Leave of 
absence because of illness exonerated him. 


Charles T. Coit had been the first 
cashier of the bank, and was elected a 
director in 1870. He was its president 
from June, 1879, to the date of his death, 
on December 11, 1881. On October 3, 
1881, a meeting of the board of directors 
was held, at which Charles T. Coit, 
Francis E. Coit, Vought, and Lee were 
present. Cushing, who had resigned on 
the 24th of December, was absent. It 
appears that at this meeting a resolution 
was adopted giving Charles T. Coit, the 
president, a leave of absence on account 
of ill health for one year. No one was 
elected president prior to January Io, 
1882, in his place. There is no coubt of 
the severity of his illness and the neces- 
sity for his absence: but it is contended 
that the resolution referred to absence 
as president, and not as director, and 
that no power existed to allow leave of 
absence to a member of the board, and 
so that the resolution should be limited 
to excuse him from attendance at the 
bank, but not to permit him to leave the 
city; and it is said that if he wished to 
be absolved from responsibility while 
absent in search of restored health, he 
should have resigned. If such were the 
rule, we apprehend that moneyed cor- 
porations would find extreme difficulty 
in obtaining proper persons to act as 
directors. But it is not the rule. Mr, 
Coit was guilty of no want of ordinary 
care in acting upon the leave of absence 
and is not to be held because he did 
not resign. Invalids are permitted to 
indulge in the hope of recovery, and are 
not called upon by reason of illness to 
retire at once from the affairs of this 
world, and confine themselves to prepar- 
ation for their passage into another. 
There was here no neglectful abandon- 
ment of duty from October 3d to De- 
cember 11th, and the decree in favor of 
the administrators of Charles T. Coit 
was properly rendered. 


Cases of directors Spaulding, Johnson and 
Francis E. Coit. Under all circumstances, 
tested by rule of ordinary care above stated, 
they are not responsible for breach of 
duty. 
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We pass, then, to the inquiry as to 
the liability of defendants Spaulding 
and Johnson. In what did their negli- 
gence consist, and were losses occasioned 
by that negligence, and what losses? 
Their conduct is to be judged not by the 
event, but by the circumstances under 
which they acted. Johnson had done 
business with the bank since 1865, and 
from 1879 had been a customer individ- 
ually, and also connected with several 
firms who kept accounts with the bank 
and had a line of discountsthere. When 
requested by Lee in December, 1881, to 
fill one of the vacancies created by the 
resignation of Cushing and the death of 
Charles T. Coit, he objected to doing so 
on the ground of want of knowledge of 
the banking business, and the fact that 
the nature of his own business carried 
him away considerably from the city; 
but finally, being informed that the 


bank was in a prosperous condition, and 
that much of his time would not be 
required, accepted. After the roth of 
January he was in the bank from time 
to time, and inquired about its business, 
and was told by Lee that everything 


was going on well. At Lee’s request he 
signed the report of March 11, 1882, 
which had been sworn to by the cashier, 
and signed by Francis E. Coit before 
Johnson signed it. He was informed 
that the report contained a correct ex- 
hibit of the condition of the bank as 
shown by its books; and Lee testified 
that it did, and that, if incorrect, the 
error could not have been detected by 
an examination of the books and papers 
of the bank. Very soon after the roth 
of January, Mrs. Johnson became peril- 
ously ill, and Johnson, through the 
extra strain put upon him, fell himself 
into such a physical and mental condi- 
tion as incapacitated him from properly 
attending to business. 

Spaulding had had a large and various 
experience,and,as a member of congress, 
drafted the original national banking 
act, was president of a leading bank, 
and connected with several financial cor- 
porations, and testified that the practice 
of banks, so far as he knew, all over the 
country, was to a large extent to carry 
on the business through their executive 


officers, especially where these officers 
held a majority of the stock; that when 
he purchased his stock he believed this 
bank was being conducted by its duly 
authorized officers, and his judgment 
was that his duty as a director was dis- 
charged if he attended the meetings to 
which he was summoned, performed 
such duties as were specifically required 
of him, and gave such advice as was 
asked from him; that his summers were 
spent upon his farm in the country; that 
in 1882 he was 72 years of age; that he 
was in a measure retired from business, 
so that he gave very little attention to 
the affairs of his own bank, but was 
ready to give any advice oy suggestions 
when called upon for that purpose upon 
any special matters; that for many years 
it had been the practice in the corpora- 
tions in which he was a director to treat 
him as an advisory director, and not as 
a director occupied in the ¢ aily manage- 
ment of their affairs; and that he ac- 
cepted the position upon the understand- 
ing that he should occupy this relation. 
He set forth in his answer, which was 
made under oath, as required by the 
bill, and which was, therefore, evidence 
that it was well known to the stock- 
holders and most other persons dealing 
with the bank that he had retired from 
active pursuits, and that it was only ex- 
pected of him by the stockholders and 
the depositors of the bank that he should 
more especially perform such duties as 
he should be specifically required to 
perform by its board of directors and 
officers, and that he should impart such 
advice in its management as he should 
be asked to give in the course of its 
business. He further stated that he 
never received or expected to receive 
any compensation or benefit from the 
bank as a director; that Lee was the 
owner of a large majority of the stock; 
that, as is customary in such cases, Lee 
had assumed, to a large extent, the 
management and control of the bank, 
with the knowledge of the other direc- 
tors, and with the knowledge of the 
stockholders of the bank, and most, if 
not all, of the depositors therein; and 
upon information and belief ‘‘that long 
before he became a stockholder of said 
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bank, and up to the time he became 
such a stockholder, and while he was 
such stockholder, it was understood by 
all persons having dealings with the 
said bank that the said Lee practically 
administered the affairs thereof, as its 
chief executive officer.” 

A large amount of evidence was given 
tending to show that nearly, if not all, 
of the present creditors of the bank 
were familiar with the fact that the busi- 
ness of the bank was conducted, so far 
as its discounts and other banking busi- 
ness was concerned, without the inter- 
vention of the board of directors ora 
committee of that board. Mr. Spaulding 
further testified that he never received 
any notice to attend directors’ meetings; 
that he had no actual knowledge of the 
by-laws; that he was not appointed on 
any committee, or requested to perform 
any duty; that he supposed the bank 
was in a prosperous condition down to 
the day of the failure; that he had con- 
fidence in Lee’s capacity and integrity, 
and that the business of the bank was 
being conducted safely and prosperously 
under his management; that he talked 
with Lee in regard to the affairs of the 
bank, who told him that the bank was 
in good condition; that he examined the 
_ reports made to the comptroller, Decem- 
ber 31, 1881, and March 11, 1882, and 
saw by them that everything was going 
right; and that he knew the duty of 
making an examination had not been 
devolved upon him; and further stated 
that it would have taken a month to 
have ascertained whether the reports to 
the comptrolier were correct, and that 
it was the duty of the comptroller and 
the bank examiner to do so. 

The evidence fairly establishes that 
this bank was in good credit up to the 
time of its failure. It had been in ex- 
istence for 18 years; had been prosper- 
ous; had paid dividends regularly down 
to and into 1881, and its stock had for 
years stood far above par—at 50 per 
cent. above, October 3, 1881, according 
to complainant. Neither the defendants 
nor the bank’s customers, nor the com- 
munity, appear to have entertained the 
least suspicion as to its solvency. The 
losses which it is claimed rendered it 


LAW JOURNAL. 


insolvent, and for the recovery of which 
iosses this action was instituted, occurred 
by reason of the discounting by Lee of 
the paper of persons engaged in outside 
business and speculations, who were not 
adequately responsible for their engage- 
ments. The vice in the situation lay, 
not in the reports nor in the books, upon 
their face, but in the unreliability of the 
bills receivable. 

Were these defendants guilty of neg- 
ligence in allowing Lee to remain in 
charge of the bank? Would they have 
been guilty if they had put him in 
charge for the first time on the roth of 
January? It appears that Lee went into 
the employment of the bank in 1868, being 
then 18 years old, and so remained until 
April 14, 1882, occupying in succession 
the positions of messenger boy, book- 
keeper, teller, assistant cashier, cashier, 
vice-president and president. He was 
the son of anold and well-known citizen 
of Buffalo, a graduate of the high school, 
was or had been one of the trustees and 
treasurer of a leading church in Buffalo, 
treasurer of the Young Men’s Christian 
Association, and a member of the Young 
Men’s Association. His general charac- 
ter was good, his reputation for integri- 
ty and financial capacity excellent, and 
he possessed the confidence of his fellow 
citizens. Upon the roth of January, 
1882, he was the owner of two-thirds of 
the stock of the bank, and had apparently 
a greater interest than any other person 
in seeing that its affairs were so man- 
aged that its capital would remain un- 
impaired. The business of the bank 
had been conducted for years by the 
president, assisted by the other execu- 
tive officers, and it had seemingly been 
well conducted. Lee was selected to 
assume the management when Charles 
T. Coit retired in October, 1881, by 
the then board of directors, and there 
was nothing to indicate that the choice 
was not a proper and fitone. We think 
no jury would have been justified in 
finding defendants guilty of negligence 
in retaining Lee in the management of 
the bank. Nor was there any violation 
of law in permitting him to conduct its 
business, for he was duly authorized to 
do so under the provisions of the act, 
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We do not mean that this dispensed 
with reasonable oversight by the direct- 
ors, but that belongs to a different 
branch of inquiry. 

But it is contended that defendants 
should have insisted on meetings of the 
board of directors, or had special meet- 
ings called, and at those meetings or 
otherwise made personal examination 
into the affairs of the bank, and that 
had they done this, they would have 
discovered the condition of the bank, 
and prevented losses occurring subse- 
quently to the roth of January. Here, 
again, it should be observed that even 
trustees are not liable for the wrongful 
acts of their co-trustees unless they con- 
nive at them or are guilty of negligence 
conducive to their commission, and that 
Lee and Vought had long been directors. 
It is shown that for 14 years the affairs 
of the bank had been left wholly with 
the president and cashier, and that from 
the roth of January to the stoppage of 
the bank the business was doneas it had 
always been done. No bonds had been 
required of the officers for at least 14 
years. No meetings were held by the 
board of directors except the annual 
meetings and meetings to declare divi- 
dends, or on some special occasion, No 
exchange committee had been appointed 
since 1875; and no committee had ever 
been appointed to examine into the 
bank’s affairs, question its cashier, or 
compare its assets and liabilities with 
the balances on the general ledger. So 
that this manner of conducting the busi- 
ness had been sanctioned by long-con- 
ued usage, and the evidence tends to 
show that the method pursued must 
have been and was well known to many 
of its customers, including those who 
were creditors at the time of its failure, 
as well as its stockholders. All this 
was not as it should have been, and 
ought not to have been countenanced ; 
but the facts have an important bearing 
on the question whether Spaulding and 
Johnson should be held liable because 
they did not at once endeavor to change 
the entire methods of doing business, 
and enter upon an exhaustive examina- 
tion of the assets. Would ordinary 
prudent and diligent men have done so 
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under similar circumstances? It is not 
so much a question of holding meetings 
as of examination, searching, and thor- 
ough; an overhauling of the bills receiv- 
able, and the detection of the uncollect- 
ible indebtedness which rendered the 
bank insolvent. Were Spaulding and 
Johnson guilty of negligence in that they 
did not make such an examination with- 
in go days after they became directors, 
in the teeth of the assurance of Lee, in 
whom they reposed confidence, who had 
been connected with the bank for so 
many years, and who owned two-thirds 
of the stock? The kind of examination 
required is indicated by the fact that, 
although the evidence leaves it beyond 
question that the bank was insolvent on 
the 3d of October, 1881, its capital and 
surplus wholly exhausted, and losses in- 
curred for thousands of dollars beyond 
that amount, complainant, after a year’s 
close investigation, alleges that the bank 
was at that time solvent, engaged ina 
prosperous business, with an unimpaired 
capital and a surplus, and with stock 
standing at 50 per cent. above par. In- 
deed, the books and papers of the bank 
were kept in such a condition that even 
the cashier swore that he did not suspect 
anything wrong in the management un- 
til April 10, 1882. There were, it is 
true, two transactions in violation of the 
provisions of the banking law, not en- 
tered on the books, and to which the 
learned circuit judge refers. On the 
18th of January, 1882, Lee took $23,- 
680 from the cash of the bank, which he 
replaced by a slip of paper, with the 
amount on it, in thecashdrawer. This 
was called a ‘‘cash item,” and was 
thereafter counted as cash. It was re- 
duced from time to time, until on April 
12th it was $12,405. On February 15th 
he took $16,737.50 in the same way from 
the bank’s cash, and placed a similar 
slip in the drawer. This was reduced 
by April 12th to $11,435. These trans- 
actions were not concealed from the 
cashier and subordinate officers of the 
bank, yet, in view of Lee’s position and 
character, excited no suspicion, and the 
directors were not informed of the facts. 
Again, under section 5200, Rev. St., the 
total liabilities for money borrowed to 
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any national banking association of any 
person, company, etc., should at notime 
exceed one-tenth part of the capital 
stock, but the discount of bills of 
exchange drawn in good faith against 
actually existing values, and of com- 
mercial or business paper actually 
owned by the person negotiating the 
same, is not to be considered as 
money borrowed The provision was 
grossly violated ; but, while Lee testified 
in chief for complainant that the direct- 
ors could have ascertained from an ex- 
amination of the books, papers, and 
notes whether or not the loans, which 
exceeded $10,000, were for discounts of 
bills of exchange or business paper, 
within the exception, he stated, on cross- 
examination, that it would not have 
been possible, from an inspection of the 
paper simply, or an examination of the 
books of the bank, or both, to have made 
the discovery, thus drawing a recognized 
distinction between bare inspection and 
thorough examination, a distinction also 
applicable to loans when the reserve was 
below 15 per cent. of the deposits, and 
generally. Weare impressed by the evi- 
dence with the conviction that a cursory 
glance would not have been enough. 
Would it not have been the exercise 
of an extraordinary degree of care if 
these defendants had insisted within the 
first 90 days upon making such an ex- 
amination? Certainly it cannot be laid 
down as a rule that there is an invaria- 
ble presumption of rascality as to one’s 
agents in business transactions, and that 
the degree of watchfulness must be pro- 
portioned to that presumption. 


“TI know of no law,” said Vice-Chancellor McCoun, 
in Scott v .Depeyster, 1 Edw. Ch. 513, “‘ which requires 
the pe or directors of any moneyed institution 
to adopt asystem of espionage in relation to their sec- 
retary or cashier or any subordinate agent, or to set a 
watch upon all their actions. While engaged in the 
performance of the general duties of their station, 
they must be supposed to act honestly until the con- 
trary appears; and the law does not require their 
employers to entertain jealousies and suspicions with- 
out some apparent reason. Should any circumstance 
transpire to awaken a just suspicion of their want of 
integrity, and it be suffered to pass unheeded, a dif- 
ferent rule would prevail if a loss ensued. But with- 
out some fault on the part of the directors, amount- 
ing either to negligence or fraud they cannot be liable.”’ 


Nor is knowledge of what the books 
and papers would have shown to be im- 
puted. In Wakeman v. Dally, 51 N. Y. 
32 Judge Eart observed in relation to 
Dally, sought to be charged for false 


LAW JOURNAL. 


representation in the circular of a com- 
pany of which he was one of the direct- 
ors: 


“He was simply a director,and as such attended some 
of the meetings of the board of directors. As he was a 
director, must we impute to him, for the purpose of 
charging him with fraud, a knowledge of all the af- 
fairsofthe company? If the law requires this, then 
the position of a director in any large corporation, 
like a railroad, or banking or insurance company, is 
one of constant p=. The affairs of sucha company 
are generally, of necessity, largely intrusted to man- 
aging officers. The directors generally cannot know, 
and have not theability or knowledge requisite to learn 
by their own efforts, the true condition of the affairs 
ofthe company. They select agents in whom they 
have confidence, and largely trust to them, They 
— their statements and reports, relying upon the 

ures and facts furnished by such agents; and if the 
directors, when actually cognizant of no fraud, are to 
be made liable in an action for fraud for any error or 
misstatement in such statements and reports, then we 
have arule by which every director is made liable for 
any fraud that may be committed npon the company 
in the abstraction pf its assets and diminution of its 
— by any of its agents, and he becomes substan- 
tially an insurer of their fidelity. It has not been gen- 
erally under: that such a responsibility rested 
upon the directors of corporations, and I know of no 
principle of law or rule of public policy which requires 
that it should.” 


“And so Sir GrorcE Jesse, in Hall- 
mark’s Case, 9 Ch. Div. 332: 


“It is contended that Hallmark, being a director,must 
be taken to have known the contents of all the books 
and documents of the company. and so to have known 
that his name was on the register of shares for fifty 
shares. But he swears that in fact he did not know 
that any shares had been allotted tohim. Is knowl- 
edge to imputed to him under any rule of law? As 
a matter of fact, no one can suppose that a director of 
a ane knows everything which is entered in the 
books, and I see no reason why knowledge should be 


sae to him which he does not possess in fact. 
Why should it be his duty to look into the list of share- 
holders? I know no case, encept Ex parte Brown, 19 


Beav.97, which shows that it is the duty of a director 
to look at the entries in any of the books; and it would 
be extending the doctrine of constructive notice far 
beyond that or any other case to impute to this director 
the knowledge which itis sought to impute to him in 
this case.” 


We are of opinion that these defend- 
ants should not be subjected to liability 
upon the ground of want of ordinary 
care, because they did not compel the 
board of directors to make such an in- 
vestigation, and did not themselves in- 
dividually conduct an examination dur- 
ing their short-period of service; or be- 
cause they did not happen to go among 
the clerks, and look through the books, 
or call for and run over the bills receiv- 
able. Of course, a thorough examina- 
tion would have ascertained that the 
bank ought to be put into liquidation at 
once, Nothing that could have been 
done on or after the roth of January 
would have saved it. Insolvent on the 
3d of October,its condition had changed 
for the worse January roth. And it is 
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worthy of notice that the persons or 
firms, losses by reason of advances to 
whom are named in argument as the 
main cause of the failure and basis of 
recovery, were all debtors of the bank 
October 3, 1881, some of them for a 
long time before, and all debtors Janu- 
10, 1882, and the figures of the experts 
seem to show that the amounts due from 
them at the latter date were not many 
thousand dollars greater in the aggre- 
gate on April 14, 1882. The indebted- 
ness of Lee, his father, and his wife was 
nominally less, while that of some ot 
those through whom he appears to have 
conducted his operations was larger. 
According to him, such increase in poor 
assets as there was was absolutely at- 
tributable to increased loans made in 
the hope of carrying through parties al- 
ready in debt to the bank, and he says 
that there was really no material change 
in the character of the paper between 
January 9 and the stoppage of the bank. 
But it is unnecessary to do more than 
refer to these matters as indicative of 
the uncertainty as to what losses would 
have been prevented if the bank had 
been wound up earlier than it was, and 
as to the point of time to which the sup- 
posed liability would be referred if an 
interlocutory decree had been entered. 
We are not disposed, therefore, go re- 
verse the decree as to defendants Spauld- 
ing and Johnson, and, although the case 
of Francis E. Coit was in some aspects 
different, and particularly in that he was 
a director for a longer period we think 
it should take the same course. He was 
elected a director May 20, 1881, to filla 
vacancy created by the death of George 
Coit. He was at that time an invalid, 
and by reason of his infirmity in health 
unable to transact business, at least with 
facility. His co-directors at the time of 
his election were Charles T. Coit, 
Vought, Cushing and Lee. He was re- 
elected January 10, 1882. Theevidence 
shows that he had for many years been 
afflicted with rheumatism. So faras ap- 
pears Lee, Vought and Cushing were in 
good health, although Charles T. Coit 
was not, but the latter continued in the 
management of the bank down to the 
3d of October. While it may be said 
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that Francis E. Coit should not have 
accepted the position of director, and 
should not have allowed himself to 
be re-elected, yet upon this ques- 
tion of passive negligence the rule 
would be an _ exceedingly rigorous 
one which made no allowance for the 
person charged under such circumstan- 
ces; and upon the whole we do not 
feel called upon to question the decision 
as to him. It must be remembered that 
in cases turning upon questions of fact 
in order to reverse, we must be prepared 
to hold that the findings were not justi- 
fied, and this we cannot do, taking into 
consideration all the facts contained in 
this voluminous record, which we have 
attempted thoroughly to explore. The 
turning point, so far as defendants 
Spaulding and Johnson are concerned, 
(and we include with them Francis E. 
Coit,) is whether under all the circum- 
stances they were guilty of negligence, 
producing any of the losses in question, 
not affirmatively, but because they did 
not prevent them; and this depends 
upon whether they should have made an 
examination of the books and assets of 
the bank, and whether, if they had, that 
would have enabled them to discover 
such a condition of affairs as would have 
resulted in placing the bank in liquida- 
tion, and whether thereby some of the 
losses would have been averted. With- 
out reviewing the various decisions on 
the subject, we hold that directors must 
exercise ordinary care and prudence in 
the administration of the affairs of a 
bank and that this includes something 
more than officiating as figure-heads. 
They are entitled under the law to com- 
mit the banking business, as defined, to 
their duly-authorized officers, but this 
does not absolve them from the duty of 
reasonable supervision, nor ought they 
to be permitted to be shielded from lia- 
bility because of want of knowledge of 
wrongdoing, if that ignorance is the re- 
sult of gross inattention; but in this case 
we do not think these defendants fairly 
liable for not preventing loss by putting 
the bank into liquidation within ninety 
days after they became directors, and it 
is really to that the case becomes reduced 
at last. For the reasons given the de- 
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cree will be affirmed. 
Dissenting Opinion. 


Haran, J., (dissenting.) Mr. Justice 
Gray, Mr. Justice Brewer, Mr. Justice 
Brown and myself are unable to concur 
in the opinion and judgment of the 
court. 

We accept as sufficient the reasons 
given for the exemption of the estate of 
Charles T. Coit and of Cushing from 
liability for the losses of the bank here 
in question. 


Directors Spaulding, Johnson and Francis 
£. Coit did not use proper diligence and 
should be held responsible. 


But we are of opinion that under the 
evidence the defendants Elbridge G. 
Spaulding, Francis E. Coit and W. 
H. Johnson became respectively liable 
for such of those losses as could have 
been prevented by proper diligence upon 
their part as directors. It would serve 
no useful purpose to refer in detail to 
all the evidence establishing their dere- 
liction of duty. In our opinion, the 
proof is clear and convincing that a con- 
siderable part of the amount lost to the 
bank, and therefore to its stockholders 
and depositors, could have been saved 
if they had exercised such care in the 
supervision and management of the 
bank’s business as men of ordinary dili- 
gence exercise in respect to their own 
business. In fact, those gentlemen, 
while they were directors, had no 
knowledge whatever of what was be- 
ing done by Lee in the conduct of the 
bank. They took his word that all was 
right and gave no attention whatever to 
the management of its business. Their 
eyes were as completely closed to what 
he did from day to day in directing the 
affairs of the bank, as it they had delib- 
erately determined not to see and not to 
know how he controlled its business. In 
the cases of Francis E, Coit and John- 
son there are some mitigating circum- 
stances arising out of the condition of 
their health at particular dates, but they 
are not such as to relieve them from the 
responsibility they assumed by becoming 
directors. When Lee asked Johnson to 
become a director, the latter expressed 
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doubt as to whether he could give the 
bank much of his time. But Lee said 
to him that he ‘‘ could fix that all right.” 
Johnson having on one occasion in- 
quired in a general way how the bank 
was getting on, Lee replied, ‘‘ Nicely ;” 
and Johnson was satisfied. Both Fran- 
cis E. Coit and Johnson signed reports 
to the comptroller of the treasury that 
were false and fraudulent, without hav- 
ing the slightest knowledge of their 
truth or falsity. They signed and certi- 
fied to their correctness entirely upon 
their faith in Lee. They acted as if 
confidence in him discharged them from 
all responsibility touching the manage- 
ment of the bank. 

In the case of Mr. Spaulding, there 
are absolutely no circumstances of a 
mitigating character. He was learned 
in the law, and had large experience in 
banking. He accepted the position of 
director to accommodate Lee, and with- 
out any examination of the condition of 
the bank. Lee told him the bank was 
all right; and upon that, and that alone, 
he rested with implicit confidence. Hav- 
ing taken the oath required by the stat- 
ute, that he would, so far as the duty 
devolved upon him, diligently and hon- 
estly administer the affairs of the associ- 
ation, and having ascertained that the 
execugive officers were in charge of the 
bank, performing the duties belonging 
to their respective positions, he did not, 
he says, ‘* go any further.”” Under such 
circumstances, and as he interpreted 
the national banking act, he felt himself 
“‘relieved from any specified duty.” He 
**had no knowledge of either the pro- 
visions of the by-laws or articles of asso- 
ciation.” In his opinion, if the directors 
imposed upon the executive officers of 
the bank the duty of conducting its” 
business, the duties of directors became 
thereafter ‘‘ nominal.” He performed 
no duty while he was director, except to 
‘* examine the reports;” but he made no 
examination to ascertain their correct- 
ness. He says: ‘‘I regarded my duty 
as ended, to a great extent, when I saw 
the bank was in the same charge that 
it had been.” Being asked whether he 
went to the bank and made an examin- 
ation of its books, papers or affairs, he 
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replied, ‘‘I did not. I took Mr. Lee’s 
word for it.”” When asked in reference 
to the enormous overdrafts, made while 
he was director, and whether he did 
anything to prevent them, he replied: 
‘**T didn’t go to the bank to ascertain. I 
left the officers in charge as I found 
them.”” In response to the question 
whether from the roth day of January 
down to the failure of the bank he had 
anything to do with the affairs of the 
bank, aside from holding 1o shares of 
its stock, he said: ‘‘I never examined 
its books or affairs, and I only examined 
the reports which it made to the comp- 
troller, whose duty it was to see that 
those reports were correct.” He never 
requested any of his co-directors, or any 
officer of the bank, to call a meeting of 
the board of directors, for, said he, 
“that duty was devolved upon the 
cashier.” 

Lastly, and as sufficient evidence that 
the directors abandoned to Lee the ab- 
solute control of all the bank’s affairs, 
and forbore to exercise the slightest 
control or supervision over him or them, 
only two meetings of the directors were 
held from October 3, 1881, until the 
bank closed its doors on the 14th of 
April, 1882, over the whole of which 
period the dishonest practices of Lee 
extended—one, December 12, 1881, for 
the purpose only of passing resolutions 
relating to the death of Charles T. Coit, 
and the other, January ro, 1882, when 
Spaulding and Johnson were made di- 
rectors. One of the by-laws provided 
for regular meetings of the board of di- 
rectors on the first Tuesday in every 
month, But he had no knowledge of 
such a by-law, or of any such meetings. 
It is plain from the evidence that if, with 
his long experience in banking business, 
he had given one hour, or at the utmost 
a few hours’ time, in any week while he 
was director, to ascertain how this bank 
was being managed, he would have dis- 
covered enough that was wrong and 
reckless to have saved the association, 
its stockholders and depositors, many, if 
not all, the losses thereafter occurring. 

Upon his theory of duty the only need 
for directors of a national bank is to 
meet, take the required oath to admin- 


ister its business diligently and honestly, 
turn over all its affairs to some one or 
more of its officers, and never go near 
the bank again, unless they are notified 
to come there, or until they are in- 
formed that there is something wrong; 
and when it is ascertained that these 
officers, or some of them, while in full 
control, embezzled or recklessly squan- 
dered the assets ot the bank, the only 
comfort that swindled stockholders and 
depositors have is the assurance, not 
that the directors have themselves dili- 
gently administered the affairs of the 
bank, or diligently supervised the con- 
duct of those to whom its affairs were 
committed by them, but that they had 
confidence in the integrity and fidelity 
of its officers and agents, and relied 
upon their assurance that it was all 
right. No bank can be safely adminis- 
tered in that way. Such a system can- 
not be properly characterized otherwise 
than asa farce. It cannot be tolerated 
without peril to the business interests of 
the country. 

We are of opinion that when the act 
of congress declared that the affairs of a 
national banking association shall be 
‘*managed” by its directors, and that 
the directors shall take an oath to “‘dil- 
igently and honestly administer them,” 
it was not intended that they should ab- 
dicate their functions, and leave its man- 
agement and the administration of its 
affairs entirely to executive officers, 
True, the bank may act by ‘‘duly- 
authorized officers or agents”’ in respect 
to matters of current business and detail 
that may be properly intrusted to them 
by the directors. But certainly con- 
gress never contemplated that the duty 
of directors to manage and to administer 
the affairs of a national bank should be 
in abeyance altogether during any 
period that particular officers and agents 
of the association are authorized or per- 
mitted by the directors to have full 
control of its affairs. If the directors of 
a national bank chose to invest its offi- 
cers or agents with such control, what 
the latter do may bind the bank as be- 
tween it and those dealing with such 
officers and agents, But the duty re- 
mains, as between the directors and 
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those who are interested in the bank, to 
exercise proper diligence and supervis- 
ion in respect to what may be done by its 
officers and agents. 

As to the degree of diligence and the 
extent of supervision to be exercised by 
directors, there can be no room for 
doubt under the authorities, It is such 
diligence and supervision as the situa- 
tion and the nature of the business re- 
quire. Their duty it to watch over and 
guard the interests committed to them. 
In fidelity to their oaths and to the ob- 
ligations they assume, they must do all 
that reasonably prudent and careful men 
ought to do for the protection of the in- 
terests of others intrusted to their 
charge. 

(The opinion continues by a citation 
of authorities and concludes:) 

These salutary doctrines, if applied to 
the present case—as, in our judgment, 
they ought to be,—require a reversal, 
with directions that a decree be entered 
adjudging Elbridge G. Spaulding, Fran- 
cis E. Coit’s estate, and W. H. Johnson 
liable for such losses occurring during 
the period in question as could have 
been avoided by the exercise of reason- 
able diligence upon the part of said 
Coit, Johnson, and Spaulding, respect- 
ively, in performing the duties apper 
taining to them as directors. The case 
is one of supine, continuous negligence 
upon the part of the three directors 
named, in the discharge of duties they 
owed to the bank and to those interested 
in it. No usage of a national bank, nor 
any authority to carry on its business 
through executive officers and agents, 
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will relieve its directors from the duty im- 
posed upon them by law of diligently 
managing and diligently administering 
its affairs, and actively supervising the 
conduct of its officers and agents. 
There was here no diligence, no super- 
vision, but absolute inaction in respect 
to the affairs of the bank. 

It was said at the bar that if such a 
rule be rigidly applied, a gentleman of 
property and means would hesitate long 
before accepting the position of director 
in a banking association. This could 
not be the result if gentlemen of that 
class, becoming directors of such insti- 
tutions, would exercise anything like 
the care and supervision they or any 
other prudent, discreet persons give to 
the management of their own business. 
They ought not, by accepting and hold- 
ing the position of directors, give assur- 
ance to stockholders and depositors, 
whose interests have been committed to 
their control, that the bank is being 
safely and honestly managed, without 
doing what prudent men of business 
recognize as essential to make such an 
assurance of value. A banking corpora- 
tion, publicly avowing that its business 
was to be wholly administered by execu- 
tive officers, and that the directors 
would have nothing in tact to do with 
its management, would not long retain 
the confidence of stockholders and de- 
positors; a fact which, of itself, shows 
that the abdication by directors of their 
duties and functions not only tends to 
defeat the object for the creation of 
such an institution, but puts in peril the 
interests of stockholders and depositors. 


QUERIES AND REPLIES. 


Form of iIndorsement for Collection 
and Credit. 


City BANK OF VAN ALSTYNE, 
Van ALsTYNE, Tex., July 6, 1891. 


Editor Banking Law Journal: 

DEAR S1R:—Suppose bank A sends through the 
mail to bank C in New York a draft on bank C 
for $5,000 indorsed thus: 


For collection and credit account of Bank of A. 
, Manager. 
Suppose same is taken from envelope by D, 
who is known to bank C—is presented at the 
bank and paid to D. If it be true that an in- 
dorsement is a direction to payor (and is it not?) 
does ndt that indorsement mean that bank C 
must place amount to credit of bank A? and 
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doesn’t bank C pay to D at its peril, and would 
be held to reimburse bank A in the event of its 
making payment in that way? 

Don’t you think the proper way to indorse 
drafts sent for collection or credit would be 


Pay to or order, for collection, for ac- 
count of City Bank of Van Alstyne, Van Alstyne, 
Texas. ,» Manager. 


making it payable to order of the person or 

bank, with which remitting bank might desire 

the credit or from which it requested returns? 
F. M. Apams, M’g’r. 


Answer.—The indorsement for collec- 
tion and credit by bank A did not 
specify any agent or indorsee to make 
the collection and credit the proceeds to 
its account; but the indorsement consti- 
tuted a direction to whomsoever the 
draft was sent, soto do. Thedraft was 
sent to the payor, bank C, and the 
indorsement gave no authority to 
that bank, on receipt of the draft, to 
pay the amount to D, or do else than 
credit A with the amount. Bank C, re- 
ceiving the draft with such an indorse- 
ment, could not pay D, without remain- 
ing answerable for the amount. A dif- 
ferent question might be presented if the 
draft was taken from the mail by D, 
without C’s knowledge, and C, not 
knowing that the draft had been sent to 
it, should pay the amount to D under 
the belief that he was the agent of the 
sender, who had received the draft for 
collection and credit. 

The better form of indorsement would 
be the second one cited, where a 
specific indorsee tor collection being 
named, no question of the agent who 
should receive or hold the funds for 
credit or remittance would arise. 
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Charge of Note to Indorser’s Account. 


—— BANK, ' 
WaAsHINGTON, D. C., July 11, 1891. 


Editor Banking Law Journal: 


Dear Sir.—A bank discounts for a depositor a 
note drawn in his favor and of which he is the 
only indorser, and places the proceeds thereof to 
his credit on the books of the bank. 

The note is not paid at maturity, and at close 
of business on that day the bank charges the note 
to indorser’s account—his balance being good 
for the amount—and notifies him that it has 
done so. 

We think there are several good reasons for 
such action by the bank, and it has been our 
custom,—as yet without any objection; but our 
right to do so has been questioned by a neighbor. 

What is your opinion, please? CASHIER. 


Answer.—It is a settled principle that 
where a depositor is indebted to the 
bank by bill, note, or other indebted- 
ness, the bank has the right to apply su 
much of the funds of the depositor to 
the payment of the matured indebted- 
ness as may be necessary to satisfy the 
same. Commercial Bank v. Hughes, 17 
Wend. 94; Comm.Nat.Bank v. Henninger, 
105 Pa. St. 496; Home Nat. Bank v. 
Newton, 8 Ill. App. 563; Hayden v. Alton 
Nat. Bank, 29 lll. App. 458; Muench v. 
Valley Nat. Bank, 11 Mo. App. 144. 

In case of the depositor’s indebtedness 
on a note which has been discounted by 
the bank and which has not been paid, 
the right to apply the deposit not only 
exists where he is maker, but where he 
is indebted to the bank thereon as in- 
dorser, or in any other capacity. The 
right of the bank in the present case to 
charge the note to the indorser’s ac- 
count cannot be questioned. 
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CORRESPONDENCE. 
The Bedell Case. 


Editor Banking Law Journai: 


S1r.—There is an interesting point in the Be- 
dell case I do not see commented on, which 
seems to me important for the instruction of 
your readers should be reviewed; as the finding 
of the court of appeals, opens the door for a 
wide departure from a well-settled rule govern- 
ing many business transactions. This rule is 
QUI FACIT PER ALIUM, FACIT PER SE. Time was, 
business transactions were ma‘nly between 
principals only. But the magnitude of enter- 
prises in this age makes it imperative that 
three-fourths of the transactions are initiated, 
conducted and completed by one employed by 
the principal, the latter being held bound by the 
undertaking of his employee when in the ordi- 
nary line of his duty. 

Under this rule courts have gone so far as to 
hold a principal responsible for the act of a 
clerk temporarily in charge of his place of busi- 
ness, who accompanied a transient customer—a 
stranger—to a local bank and.identified him, ig- 
norantly, as the person named in a check he 
held as the true payee, which he was not; thata 
notice given to the teller in a bank, where the 
subject matter was connected with his daily 
routine, was a notice to the bank; that a princi- 
pal is responsible for injuries inflicted by his 
servant's carelessness while in the regular per- 
formance of his daily work; and in hundreds of 
similar, or less-pronounced cases. So that the 
business world has come to rely with some 
surety on this rule that the employer is ordinar- 
ily bound by the engagements of his employees, 
even though no definite instruction has been 
given the employee to do the special act which 
later may be complained of; providing only that 
it is in the line of his prior transactions which 
have not been objected to by his principal. Of 
course this does not preclude the principal from 
showing,in case of hisemployee’s duplicity,that a 
third party, who would hold him to a contract, 
was in league with the clerk to defraud him, 


and in this way avoid the contract of his em- 


ployee; the same as he may show contributing 
negligence to relieve him from liability for in- 
jury done to another by his servant. 

Under this rule the acts of Bedell, so far as 


they affect innocent third parties, become the 
acts of Bedell’s principals. His knowledge that 
the payees named in the checks were fictitious 
should be, so far as concerns third parties, their 
knowledge, and hence, under the statute, be 
payable to bearer. 

The decision of the court of appeals changes 
all this, making it the duty of third persons, at 
their peril, to assure themselves at every step of 
a transaction with the employee of another that 
his transactions throughout are sanctioned by 
his principal. The decision logically leads to 
this—that the third party must know that even 
a check signed by the employee’s principal, 
handed over in settlement of a transaction ne- 
gotiated by the employee, was signed with full 
knowledge of the use to be made of it. As, if 
later the principal should find out that his em- 
ployee had deceived him, and in some way mis- 
appropriated the property paid for by the check, 
he might require the third party to refund the 
money, because the clerk had not appropriated 
it to the purpose intended. This may seem an 
extreme case, but the decision at least makes it 
necessary that to relieve themselves from com- 
plicity with the wrong-doing employee, third 
parties who happened to be instruments to the 
fraud, must prove that the principal had full 
knowledge of the transaction; instead of, as 
heretofore, requiring the principal to prove that 
the third parties had guilty knowledge of the 
intent of the employee to defraud his employer. 
The query is to what extent will the decision 
lead to in this particular? 

SAMUEL H. TERRY, 
47 Leonard St., N. Y. 


The point that the depositor should 
be responsible under the rule that the 
act of the agent is the act of the princi- 
pal was raised in our first article criti- 
cising the decision of the referee in the 
Bedell case, published July 1, 1890. We 
will discuss this matter further in an 
early issue. 


CURRENT NEWS AND TOPICS. 


Missouri bankers are making arrangements 
for the organization of an association during the 
present summer. 


* 
* * 
The date of the annual convention of the 
American Bankers Association at New Orleans 


has been changed from October 14 and 15 to 
November 11 and 12. 
+ 
By circular of July 2 the 4% per cent. bonds 
may be extended at 2 per cent. during the pleas- 
ure of the government. 





—e ee © OP or ao & 


nan a 6 


THE BANKING LAW JOURNAL. 


DEPARTMENT OF PRACTICAL BANKING. 


Keeping Run of a Bank. 


By G. N. Henson, Chattanooga, Tenn. 


How to know all the important details passing 
through the bank each day, without standing 
behind the several desks and worrying the 
book-keepers and clerks, is a problem that often 
arises in the mind of the anxious manager of 
our larger city banks. The president or the 
cashier, if he be the active manager, should 
have a perfect knowledge of the operation of his 
bank every day, and as he cannot personally 
look over all the entries and details of the work 
of a half-dozen or more employes, he often 
realizes that important matters transpire each 
day, that forthe lack of time, or temporary ab- 
sence from the bank, never come to his know- 
ledge. The active manager should provide 
some system through which he will know at the 
close of each day’s business, all important 
changes that have taken place in his bank, 
whether in the general ledger, the discount 
ledger or the collection department. 

If he should find it necessary to be absent from 
the bank for a day or a week, he should have a 
system by which he can see at a glance on his 
return every important entry or change. This 
suggests the inquiry, ‘‘ what are the vital 
changes and entries in a bank that should come 
under the eye of the manager each day?” In my 
effort to analyze the daily business in the bank 
with which I am connected, it has occurred to 
me that the following embraces nearly if not all 
the important results of the day’s business, of 
which I should have perfect knowledge: 


1st. The total overdrafts at the opening; the amount 
of increase or decrease of same on the day’s business, 


2d. The amount of deposits during the day, and the 
amount of withdrawals. 


3d. The actual expenses of the day and the items of 
same. 


4th, The amount of interest and discounts collected, 
and alsothe amount paid out, and on what account. 


sth. The amount of exchange collected and the 
amount paid out. 


6th. The actual condition of the paying and receiv- 
ing teller’s cash account; showing total over and short- 
age account, and the amount over or short on the 
day’s business. 


7th. The notes paid and the loans and discounts 
made during the day. 


It has occurred to me that these items embrace 
all the important transactions of a day’s business, 
and with all of which the manager should be 
perfectly familiar, even to the smallest detail. 
You cannot obtain the information from the face 
of the ledger during business hours, as that 


would greatly interfere with the work of the 
employes, and you do not wish to remain and 
pore over the books after all others have left the 
bank. Then how will you get this detail infor- 
mation? 

You will say it all appears on the daily state- 
ment. So most of it does, but notin the itemized 
or detailed form you should have it in. 


To get the net result of the day’s work and the 
information embraced in the above list, would 
require considerable figuring on your daily 
statement, and not one in ten would stop to 
make the necessary calculations and deductions, 


The following plan has suggested itself to my 
mind, and, after a short trial, I find it works per- 
fectly, gives little or no trouble to the officers 
and employes of the bank, and requires but 
little time to carry it out: 

I have four tickets or memorandums with 
printed headings, all numbered consecutively 
from one upwards, bound in pads for conve- 
nience. These tickets or memorandums are 
furnished to the individual ledger clerks, the 
general ledger clerk and the teller. 

The individual ledger clerk shows the amount ~ 
of over-drafts at the opening, and the amount 
atclosing. The net amount of increase or de- 
crease. The total deposits for the day and total 
checks paid. This work requires but a minute's 
time after the books are up at night. 

The general ledger book-keeper shows on the 
interest and exchange ticket the total amount of 
interest and exchange collected separately, and 
the amount paid out separately. 

On the expense ticket, he gives an itemized 
statement of all payments on that account. 

The teller shows on the cash account memor- 
andum the total amount over, or the shortage 
for the year, and the condition of the cash on 
the day’s business. The preparation of these 
various small memorandums by the different 
book-keepers requires but a few minutes’ time 
after the books are balanced, and when put to- 
gether show every important change and trans- 
action of the day. 

These small daily memorandums with the notes 
discounted, and discount tickets taken from 
notes paid are gathered together and handed 
the manager, either at the close of business or 
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at the opening next morning, and by him sub- 
mitted to the discount managing committee at 
their daily sessions, if the bank have such a 
committee, if not, then the manager should go 
over these papers with such other officer as may 
assist him in the management of daily business 
of the bank. 


For the convenience of distinction, these differ- 
ent memorandums may be of different colored 


_ paper, printed with different colored inks, or of 


different sizes orshapes, The size of each can 
be made to suit the amount of detail information 
wanted. The following are the forms in use in 
the bank with which I am connected: 


CITIZENS BANK AND TRUST COMPANY. 
OVERDRAFTS. 


Amount at opening to-day 
Amount at closing to-day, 


Increase, 
Decrease, 
Deposits to day, i 
Checks paid to-day, 


Gain in deposits, 
Loss in deposits, 





CITIZENS BANK AND TRUST 


COMPANY. 


CasH ACCOUNT. 


Over at opening, 

Short at opening, . 
Over on to-day’s business, 
Short on to-day’s business. 


Total over 
Total short, 


Cashier. 








CITIZENS BANK AND TRUST COMPANY. 
INTEREST AND EXCHANGE VOUCHER. 


Interest paid 
Account of 


Approved: 








CREDIT, 
Interest collected to-day 
Exchange collected to-day 





CITIZENS BANK AND TRUST COMPANY. 
EXPENSE VOUCHER. 








These daily memorandums may be attached 
together, or filed separately for future reterence, 
or copied into a book for permanent record. 

In case of the absence of the manager for a 


week or longer, a glance over these daily mem- 
orandums on his return will serve to post 
him fully of the result of each day’s work in 
detail. 
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